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LABOUR RELATIONS REFORM BILL 2002 
Committee 

Resumed from an earlier stage of the sitting.  The Deputy Chairman of Committees (Hon Simon O’Brien) in the 
Chair; Hon N.D. Griffiths (Minister for Racing and Gaming) in charge of the Bill.   

Clause 132:  Sections 42 to 42M inserted -  
Progress was reported after Hon Ray Halligan had moved an amendment. 

Hon NORMAN MOORE:  Before the afternoon tea break, I was talking about jurisdiction hopping or forum 
shopping.  I was interested to hear Hon Dee Margetts’ views because she seemed to think that forum shopping is 
a good thing for unions but not for employers.  The amendment put forward by Hon Ray Halligan will avoid 
forum shopping so that a party engaged in bargaining in the State system cannot be engaged in bargaining in the 
federal system, and vice versa.  That is appropriate.  I gave an example of the teachers union becoming the 
Australian Education Union when it felt the need to change jurisdictions, and it used that strategy to avoid 
carrying out the orders of the Western Australian Industrial Relations Commission.  That was one of the reasons 
that the dispute I was involved in with the teachers union was prolonged.  My only regret is that we did not allow 
the Federal Court to make the ultimate decision.  The State School Teachers Union of WA would have been 
sorely upset with the result.  The amendment is appropriate, because if unions or employers want to operate in 
one system, that is where they should carry out their activities. Playing one system off against the other, which is 
what often happens, is not in the best interests of good industrial relations.   

Hon N.D. Griffiths:  I have already given the member my answer.  As I said before, we were just expressing a 
view.  

Hon NORMAN MOORE:  Does the minister agree with the strategy adopted by the unions and, I suspect, by 
some employer groups to seek to use different jurisdictions to achieve their end rather than remaining under the 
jurisdiction of one system? 

Hon N.D. GRIFFITHS:  What different organisations do from time to time is a matter for them.  It may be 
appropriate in some circumstances and inappropriate in other circumstances.  However, I do not have a view on 
it and, if I did, it would not matter anyway.  

Hon NORMAN MOORE:  The minister is too modest in suggesting that if he had an opinion on the matter it 
would not make any difference.  Of course it would make a difference and it is important, from the point of view 
of this debate, for the House to know where the Government stands on this matter.  This is the Government’s 
legislation, or so we are told.  We know where it came from and we know on whose behalf it is being promoted.  
However, even though that is the case and the unions are responsible for this legislation, surely the Government 
has a view on an issue as important as this.  Had the minister been the Minister for Education or the Minister for 
Labour Relations when the State School Teachers Union of WA was doing what it did to me, I suspect that he 
would have had a strong view that he would have made well known at the time.  It is important for the 
Government to have a view on this matter and the minister’s views will be taken into account seriously.  Does 
the Government have a view on this matter; and, if not, why not? 

Hon N.D. GRIFFITHS:  The Government is seeking to have legislation passed in the Western Australian 
Parliament to do with the Western Australian system.  In dealing with that matter, it does not consider that what 
happens with another system is its business.  We are dealing with the Western Australian system.  Hon Ray 
Halligan is seeking to complicate matters by referring to another system.  Hon Norman Moore has asked a 
question about broad policy considerations that do not relate, strictly speaking, to the amendment under 
discussion.  

Hon NORMAN MOORE:  The amendment moved by Hon Ray Halligan would make the process less 
complicated.  People move from one jurisdiction to another and that can complicate the process and extend a 
dispute; and I gave an example of that.  Does the Government have a view about employer organisations and 
companies that are seeking, at this point, to have jurisdiction under the federal process?  That matter is also 
pertinent to this issue.  I vaguely recall the minister for labour relations, or whatever his title is, expressing a 
view about workers at Robe River and employers in the Pilbara wanting to come within the federal jurisdiction.  
On that occasion it seemed that the Government had a view about these matters.  We are now being told that the 
Government does not have a view and somehow, by letting people go from one jurisdiction to another, it will 
make the process less complicated.  I do not see that happening at all.  

Hon DEE MARGETTS:  Unkind statements were made by the Leader of the Opposition a while back and I stand 
to clarify my position, lest people be swayed by those unkind statements.  In the presentation of his amendment 
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Hon Ray Halligan indicated that it would prevent forum swapping.  I simply pointed out that this amendment 
encourages forum swapping, or jurisdiction swapping, which is the opposite of what the member believed.  The 
Greens (WA) believe that forum swapping will be done by a number of employers, especially those in the big 
business sector in the area of mining, so that they have the ability to reduce wages or conditions or to limit the 
amount of democratic process within the workplace that is now likely to be available under the state system.  
Therefore, I was not inclined to agree with the amendment.  In this case the Greens have based their decision on 
fair and reasonable outcomes for working people in Western Australia.  

Hon N.D. GRIFFITHS:  With respect to matters raised by Hon Norman Moore, it is a matter for the parties.  The 
Government’s interest is to provide an industrial relations system that it considers to be appropriate for Western 
Australia.  The Parliament of Western Australia is not in a position to legislate on the initiation of bargaining 
processes related to the commonwealth system.  Given that, I stand by my earlier comments.   

Amendment put and a division taken with the following result - 

Ayes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived.  

Hon RAY HALLIGAN:  I move - 

Page 146, after line 28 - To insert - 

42M. Threats and Intimidation 
A person must not by threat or intimidation persuade or attempt to persuade another 
person into, or not to enter into - 
(a) an industrial agreement; or 
(b) an industrial agreement that contains or does not contain particular 

provisions. 

Penalty: $20 000. 

42N. Misinformation 
A person must not make or give to another person any misleading statement or 
information with intent to persuade that other person to enter into, or not enter into - 
(a) an industrial agreement; or 
(b) an industrial agreement that contains or does not contain particular 

provisions. 

Penalty: $20 000. 

This amendment seeks to insert two new sections relating to threats and intimidation and misinformation.  The 
Committee has discussed good faith bargaining, checks and balances and equity.  This amendment will provide 
comfort to people using the system.  They will be able to move forward without fear of having to agree to things 
under duress.  Penalties are associated with these provisions and a cursory reading shows their intent.  If anyone 
associated with good faith bargaining - including employers - wants to go down the wrong path and threaten or 
intimidate or attempt to persuade a party to do something he does not wish to do, he should be penalised.  If 



Extract from Hansard 
[COUNCIL - Thursday, 20 June 2002] 

 p11747c-11774a 
Hon Norman Moore; Hon Nick Griffiths; Hon Dee Margetts; Hon Ray Halligan; Deputy Chairman; Hon George 

Cash; Hon Murray Criddle; Hon Bruce Donaldson; Hon Peter Foss; Hon Frank Hough; Hon Barbara Scott 

 [3] 

someone provided misleading information that caused someone else to sign something that he would have had 
no wish to sign had he known the true circumstances, that person would be penalised.  The penalties are not 
insignificant; each offence carries a penalty of $20 000.  It is important that we have these provisions.  We are 
trying to go forward in assisting the public interest at large.  Unfortunately, unscrupulous people will try to take 
advantage of systems.  It is incumbent upon the members of this Chamber to ensure that people are aware of the 
substantial penalties. 

Hon N.D. GRIFFITHS:  The amendment is in two parts.  The first part deals with threats and intimidation.  That 
area is covered adequately by the Criminal Code.  In particular, I draw the attention of members to section 338A.  
The penalty contained is a maximum of seven years imprisonment.  The section states, in part - 

Any person who makes a threat with intent to - 

(a) gain a benefit, pecuniary or otherwise, for any person; 

(b) cause a detriment, pecuniary or otherwise, to any person; 

There are additional categories.  The section is relevant in dealing with the mischief the member is concerned 
about.  The matter is more than adequately covered by the Criminal Code. 

The second part of the amendment deals with misinformation.  Both parties have opportunities to assess what 
can be derived from an industrial agreement.  For example, the parties may enter into a process involving good 
faith bargaining.  The Committee has already discussed matters that must be considered.   

The amendment is unnecessary and undesirable.  It has been moved to discourage people from engaging in the 
process. 

Hon NORMAN MOORE:  I thank the minister for drawing the attention of the Committee to the Criminal Code.  
My recollection of the views of the Labor Party and the union movement on the use of the Criminal Code in 
industrial relations matters is that they do not support it at all.  I remember one occasion when, interestingly 
enough, a now industrial relations commissioner was charged with a criminal offence.  He had the criminal 
offence quashed by a nolle prosequi delivered by the then Attorney General, Hon Joe Berinson.  Without going 
into the details, my recollection is that the Attorney General’s explanation was that the Government did not 
believe that the use of the Criminal Code was appropriate in industrial relations issues.  As such, they let him off.  
Ironically, he is now an industrial relations commissioner.  He will be making decisions that are not appealable.  
That is very interesting in respect of some of the previous clauses of this Bill.   

The minister has said that the Criminal Code will deal with these issues.  History shows that the Government 
does not support that proposition.  The amendment containing proposed sections 42M and 42N is appropriate 
because it will incorporate provisions dealing with threats and intimidation and misinformation in the State’s 
industrial relations laws.  The provisions show that threats and intimidation and misinformation are not proper or 
appropriate and that penalties apply.  I expected the minister to refer to proposed section 42B(2)(d), which refers 
to good faith bargaining being undertaken honestly and openly without capriciously adding or withdrawing items 
for bargaining.  I expected him to say that the provision would cover the issues raised by Hon Ray Halligan.   

I cannot see any reference to a penalty.  Does the minister know whether penalties exist for anyone who does not 
carry out the requirements of proposed section 42B(2) when engaged in good faith bargaining?  In addition, is it 
correct that the Labor Party will not support the use of the Criminal Code in industrial relations issues?   

Hon N.D. GRIFFITHS:  The position of the Government is that if conduct is criminal and it falls within the 
Criminal Code, it should be dealt with according to what is set out in the Criminal Code.  If the criminal conduct 
occurs in an industrial relations matter, it should be dealt with accordingly. 

On the second matter, which I mentioned previously, a breach of an order will be dealt with under section 83 of 
the Industrial Relations Act, which enables an application to be made before an industrial magistrate, and the 
sanction is a fine.  

Hon NORMAN MOORE:  I thank the minister for that explanation.  Does this now mean that the Government 
has a different position on the use of the Criminal Code than when it was in government previously? 

Hon N.D. GRIFFITHS:  I am stating the Government’s position.  That is all I am obliged to, or should, state.  

Hon Norman Moore:  You are not obliged to answer anything.  I would like to know as a matter of interest.  

Hon N.D. GRIFFITHS:  I am not aware of the position being different from what I have stated.  The 
Government’s position is that if conduct is of a kind that falls within the Criminal Code, it should be dealt with 
according to the processes of the Criminal Code, and I envisage that will be the case.  I cannot comment on 
historical matters.  I know that Hon Norman Moore has a view of the world and of some matters and others have 
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a different view.  All I can do is state the Government’s position on a particular issue, and I have done that.  I 
thought the honourable member might agree with the Government’s position.  

Hon NORMAN MOORE:  I am delighted to hear that this is the Government’s position.  I hope I do not need to 
remind the minister down the track that it is the Government’s position.  In the past at least one Labor Attorney 
General has taken the view that the Criminal Code should not be used in industrial issues and has issued a nolle 
prosequi to quash a charge against a leading union official.  The argument he made at the time was that if he 
proceeded with the prosecution there would be massive industrial disputation and that was not in the State’s 
interest.  I am pleased that is no longer the Government’s position and that in the event a union or employer 
group engaged in criminal conduct in the context of industrial relations activities, they would be prosecuted 
under the Criminal Code.  

Hon DEE MARGETTS:  My question is to Hon Ray Halligan, who moved the motion.  Is it envisaged that the 
penalty of $20 000 would be for each offence?  For instance, if a series of fast-food outlets had over 1 000 
employees and, because of the young age and inexperience of those employees, they were intimidated into not 
signing an industrial agreement, would that penalty be imposed for each case of intimidation or just the once?  

Hon RAY HALLIGAN:  The amendment says “attempt to persuade another person”, so I suggest that it would 
be in each and every case.  

I was interested to hear the minister say that the second proposed section on misinformation was unnecessary.  
We have been debating a number of clauses under which parties will supposedly come together in good faith, 
and the commission has to take them at their word.  There is no provision, unfortunately, for appeal, so if one 
party to this agreement should provide some misinformation that causes the commission to make a certain 
decision, which at some later stage with further information it may regret, there is no provision for appeal.  
Nothing in the Bill suggests that people will get anything other than a slap on the wrist with a wet lettuce leaf for 
having gone down that path.  It is important for employers and employees to know that people will not be able to 
go down this path.  If they decide that they will try to get away with it, there should be a penalty of this 
magnitude to show others that they should not also go down that path.   

Amendment put and a division taken with the following result - 

Ayes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived.   
The DEPUTY CHAIRMAN (Hon Simon O’Brien):  The Committee will not consider the adoption of clause 132 
at this stage because the consideration of amendment 53 has been postponed until the end of debate on this part.  
We will move on to other clauses in the meantime. 

Clauses 133 and 134 put and passed. 

Clause 135:  Section 112A amended - 
Hon RAY HALLIGAN:  I move -  

Page 147, after line 126 - To insert - 

(a) insert after the word “person” the following - 

“     (excluding corporations)     ”; 
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This amendment relates to the registration of industrial agents.  Subsection (1) of the Act reads -  

. . . carrying on business as an industrial agent is a reference to carrying on business as a person who 
does either or both of the following - 

The Opposition believes the legislation must specifically exclude registered corporations because their 
ownership and management can change.  It is our belief that an industrial agent should be a living person.  The 
purpose of the amendment is to ensure that everybody understands that no corporation can become an industrial 
agent. 

Hon N.D. GRIFFITHS:  Nothing in the law on this issue has changed from the law that was enacted by the 
previous Government.  The member’s concern is not real.  Nobody has raised any concerns about the 
amendment.  The member’s amendment is not worthy of support.   

Hon RAY HALLIGAN:  I hear what the minister says.  However, the fact that no concerns have been raised 
does not mean we should not anticipate concerns; we have done that constantly with this legislation.  The fact 
that another Government used the wording of this clause does not mean that it should remain.  We should make 
the legislation better if we believe that is possible.  We continually hear about modernisation from the minister 
and that we should bring ourselves up to date and into the twenty-first century.  If people are to understand 
exactly the current situation, we must place in the legislation unambiguous wording that people can understand. 

Amendment put and a division taken with the following result - 

Ayes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived.  

Clause put and passed. 

Clause 136:  Section 23 amended - 
Hon GEORGE CASH:  Part 7 of this Bill deals with amendments about unfair dismissal and employment issues.  
In respect of section 23, it is necessary to look at the Industrial Relations Act 1979.  Section 23 falls within 
division 2, which deals with the general jurisdiction and powers of the commission.  Subsection (1) gives the 
commission the necessary authority to deal with any industrial relations matter.  Subsection (3) states - 

The Commission in the exercise of the jurisdiction conferred on it by this Part shall not - 

It then comprises a number of subparagraphs (a) through (h).  Paragraph (h) is to be amended.  The current 
wording of paragraph (h) is - 

(h) on a claim of harsh, oppressive or unfair dismissal make any order except an order that is 
authorized by section 23A. 

Section 23A of the Act is headed “Powers of Commission on claims of unfair dismissal”.  The next clause has 
the intention of deleting section 23A and substituting new sections 23A and 23B, but for the time being we are 
dealing with section 23.  It is proposed that section 23(3)(h) be deleted and the following paragraph inserted - 

(h) on a claim of harsh, oppressive or unfair dismissal - 
(i) in the case of an application under section 44, make any order except an order that is 

authorised by section 23A or 44; and 
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(ii) in any other case, make any order except an order that is authorised by section 23A. 
Section 44 deals with compulsory conferences.  Section 44(6) states - 

The Commission may, at or in relation to a conference under this section, make such suggestions and 
give such directions as it considers appropriate and, without limiting the generality of the foregoing 
may -  

It then lists a number of powers of the commission.  Clause 140 proposes to amend section 44 so that the 
commission can issue or make interim orders for those matters that the commission thinks are appropriate in the 
circumstances pending the resolution of the claim.   

The first thing to look at when dealing with the amendment to section 23 is the second reading speech.  The 
Government said words to the effect that reinstatement is to be the primary remedy in unfair dismissal cases, 
regardless of whether the employer agrees to pay compensation.  That raises a number of issues, because when 
there is a problem about unfair dismissal, the first thing that will be considered is the possibility of reinstatement, 
but the question then arises: what information does the commission act on in making a decision about whether to 
direct that reinstatement should occur?  Obviously, section 44, once amended, will allow it to make certain 
interim orders, but I am concerned about the way section 23 as worded - and certainly the proposed changes to 
section 44 - will force an employer to take back an employee without the commission having full regard for, or a 
full understanding of, the circumstances that will occur should that employer be directed to take back an 
employee.  For instance, whether we like it or not, life involves personalities, and from time to time in 
workplaces there are personality clashes.  When the personality clashes are such that they prevent a person from 
effectively doing his job, often a remedy is sought.  If that remedy involves someone’s dismissal, and that person 
goes to the Industrial Relations Commission and says that he has been harshly, unfairly or oppressively treated, 
the prime aim of this legislation is to provide the commission with the opportunity to order reinstatement.  That 
has the potential to cause a breakdown in the managerial authority that is clearly necessary in the proper 
management of a firm.  It is also likely in some cases that the reinstatement will cause severe disruption and thus 
cause harm rather than good.  I understand that the commission, in making its order, would usually take into 
account all the circumstances, but I cannot find in the amendments a specific reference to instruct the 
commission to take note of or to hear from the employer.  Clearly, the employee will be given an opportunity to 
be heard, but not necessarily the employer.  If that is the case, it highlights the difficulty in this area. 

I also note that the commission can order reinstatement and direct that an order be made for remuneration that is 
lost or is likely to be lost while the employee has been dismissed.  It has been said that that is to be restricted to 
six months’ remuneration.  Again, the responsibilities for industrial relations in this State have shifted 
dramatically because of the mere wording of the proposed amendments.  I also note - although this is not directly 
related to section 23, it certainly has regard to section 44 - that at present there is a 28-day time limit for lodging 
a claim for unfair dismissal.  The Bill proposes to change this to allow employees to have an unlimited time to 
invite the commission to consider whether it should hear a claim for unfair dismissal.  No such latitude exists for 
the employer; the amendment is very much slanted in favour of the employee.   

In the first instance, the proposed amendments say that claims are to be made within 28 days, but a subsidiary 
provision states that an employee is able to make application to the commission to have a claim heard out of 
time.  That will create uncertainty for the management of a firm.  At the moment, an employer will know within 
the 28-day period whether a claim is to be made.  Under the provisions that the Government is putting forward, 
an employer will be in an uncertain position, notwithstanding that the 28-day period has elapsed.  These out-of-
time applications should at least be subject to the exceptional circumstances rule, otherwise a vexatious 
employee could take action against an employer without any time restrictions.  That in itself would confuse the 
workplace generally.   

The Australian Bureau of Statistics states that 96 per cent of all businesses in Australia are small businesses.  
Small businesses are defined as businesses with fewer than 20 employees.  Clearly, the effect on small business 
as a result of these many amendments will be significant.  If small business ends up being sunk, job opportunities 
will be lost.  To date the Opposition has proposed numerous amendments.  In contrast, the Government has not 
agreed to one opposition amendment.  However, on one occasion the minister decided to move an amendment 
with the agreement of the Opposition to clarify a situation concerning the words “revoke” and “amend”, and the 
Opposition was happy to go along with that amendment.   

Currently, the Government seems to be in conflict with two priorities; that is, providing jobs, and its allegiance 
to the trade union movement in Western Australia.  When it comes to the crunch, the Government has decided 
that it will side with the trade union movement rather than provide job opportunities in Western Australia.  It is 
recorded in Hansard that to date in the Legislative Council, there is a clear difference between what the 
Opposition believes should be done to support small business and the Government’s opposition to small business 
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in preference to its support of the trade union movement.  To date, Labor has sided with the trade union 
movement on every division that has occurred on this Bill.  It has voted against job opportunities and it has voted 
in favour of extending the powers of the Western Australian trade union movement.  That is in stark contrast to 
the Opposition’s support for business and jobs generally so that opportunities can be provided in the future.  

I refer to unfair dismissal provisions, particularly in section 23 of the Industrial Relations Act.  During the time 
that this Bill has been before this House, I have received a huge amount of correspondence.  Indeed, I received 
correspondence well and truly before the Bill was introduced into this Chamber.  The Coalition of Business 
Associations wrote to me.  I understand that that organisation wrote also to all members in the Legislative 
Assembly.  The information it provided indicated that COBA is a group of Western Australian business 
associations that represents a broad cross-section of Western Australian businesses.  It claims that these 
businesses collectively generate turnover in the State economy exceeding $40 billion per annum and comprise 
over 40 000 businesses, ranging from large to small enterprises.  It says that it is an apolitical group that has been 
established to represent the groups of Western Australian employers with a view to making a positive and 
constructive contribution to make Western Australia a better State. 

A number of areas that form part of the Bill are set out in the documents.  What COBA has to say under the 
heading “Unfair dismissal” is relevant to this area because this is the first time we have talked about amendments 
relating to unfair dismissal and employment opportunities.  It is relevant because COBA wants to present its 
view to the Government, in the hope that the Government will see some sense and recognise the different views 
on this issue.  The organisation states -  

The amendments in the Bill provide for reduction in employers’ rights in this area of workplace 
relations, and an unreasonable expansion on the ability of employees to pursue claims and increased 
payouts.   

One of the adverse results could be that employers may seek respondency to Federal Awards, with a 
view to avoiding the Western Australian legislation.  This may be a significant issue given the recent 
comments of the Federal Minister for Employment Relations.   

Particular issues of concern are:   

i. The ability of applicants to seek extensions of time to bring claims.  If the Government wishes 
to provide an opportunity for employees to seek an extension of time, those claims should be 
subject to a preliminary screening process to establish that there are bona fide reasons why the 
claim could not have been made within the current prescribed time limit, to minimise the risk 
of any abuse of process;   

ii. The power to seek orders for interim reinstatement available to union members.  Besides 
having the potential to cause disruption and instability within the workplace, the inclusion of 
this provision clearly sends the wrong signal to business and potential investors;   

iii. The reversal of the decision in Cooling.  COBA suggests that a practical solution would be to 
provide further resources to the WAIRC, so that unfair dismissal claims can be dealt with in a 
more expeditious fashion;  

iv. Allowing probationary employees to make applications.  This is a real issue, particularly for 
small business, and the proposed provision regarding the rights of probationary employees 
does not provide any real substantive change to the current legal position.  Employers ought to 
have reasonable time to gauge the suitability of employees, without threat of legal action and 
associated costs and disruption.   

The document refers to other areas, including employer-employee relations; however, they are not under 
discussion at this stage.  The Chamber of Commerce and Industry of Western Australia has also made significant 
representations to the Government concerning unfair dismissals.  In part, it says that nothing in these proposals 
will seriously address the problems this jurisdiction causes for employers.  Until applicants are held at risk of 
incurring significant costs for progressing marginal cases, employers will continue to be forced to make 
commercial decisions to settle cases rather than defend them because, even if they succeed, they cannot recover 
the cost of their defence.  The CCI raises a number of other issues.  In due course, perhaps the minister will 
advise me of the Government’s response to that organisation’s concerns.  If the minister wants more particulars, 
I will provide them.  However, in the first instance, we are dealing with unfair dismissals.  

Section 23 of the Industrial Relations Act refers to harsh, oppressive or unfair dismissal.  Currently, the Western 
Australian Industrial Relations Commission is not authorised to consider the issues that are stated in section 23.  
It is proposed that the commission will be able to consider claims of harsh, oppressive or unfair dismissal and 
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will be able to make interim orders that are authorised under section 44.  This is an extremely dangerous 
situation.  I am not necessarily interested in the ideology that causes the Government to bring these amendments 
into the Chamber, because I have already said that I recognise that there is a clear division between what the 
Opposition believes in respect of jobs in Western Australia and the Government’s allegiance to the trade union 
movement.  I am interested in finding out from the minister how he justifies the unfair dismissal proposals in the 
light of various comments made by the Coalition of Business Associations, the Chamber of Commerce and 
Industry of Western Australia and other business associations and general employers in Western Australia.   

Hon N.D. GRIFFITHS:  Section 23A lends itself to a construction to the effect that reinstatement is the primary 
remedy.  However, the practice has been to award compensation rather than reinstatement.  Section 23A(1)(ba) 
at page 40 of the Blue Bill states that, subject to subsections (1a) and (4) - this is on a claim of harsh, oppressive 
or unfair dismissal - the commission may order the employer to pay compensation to the claimant for loss or 
injury caused by the dismissal.  Subsection (1a) states that the commission is not to make an order under 
subsection (1)(ba), which is the part to which I have just referred, unless it is satisfied that reinstatement or re-
employment of the claimant is impracticable or the employer has agreed to pay the compensation instead of 
reinstatement.  My reading of the current law suggests that it provides that the commission should look at 
reinstatement before it considers the question of compensation.  On that construction, reinstatement is the 
primary remedy.  Unfortunately, compensation has become the focus.  The construction that I am putting 
forward has in practice not occurred. 

Section 23A was inserted post-1993, during the period of the coalition Government.  The construction that I have 
put on it was, I suggest, the will of the Parliament of the day.  That will has not been carried out.  Therefore, 
what this Government is proposing to the Parliament is that it go down a path of saying that it is pretty serious 
about this; previously it said that reinstatement on that construction was the primary remedy, but it is having 
another go and pointing out quite clearly that reinstatement is a primary remedy.  I note that one of the members 
of the Opposition used to raise this issue from time to time in respect of members of the judiciary in another 
context, but it is certainly not uncommon for a Parliament to express a view, and in the course of a quasi-judicial 
interpretation it does not happen in quite that way.  I do not think that there is anything new about the idea of 
making reinstatement a primary remedy.   

As for how the matter is progressed by the commissioner, page 47 of the Blue Bill refers to section 27 and to the 
powers of the commission.  The powers of the commission that existed under the last two Parliaments are not 
detracted from by section 27.  In the course of dealing with the Bill, the Government is proposing to the 
Chamber that certain other powers be given to the commission.  If I may refer to the Blue Bill, which is easier to 
follow, the reference is to page 48.  I suggest that procedural matters are enhanced.  The Government’s view is 
that interim orders are appropriate.  Hon George Cash made a number of observations on the Opposition’s view 
of the world, jobs, trade unions and matters of that kind.  I accept that is a view put forward by the Opposition, 
but it is not a view shared by the Government.  The Government sees what it is doing as enhancing our society.  
Insofar as the Opposition says that there might be problems here, that is not an accepted proposition. 

Hon GEORGE CASH:  In my earlier comments I think I said in respect of section 23(3)(h) that the commission 
did not have the authority to deal with a claim of harsh, oppressive or unfair dismissal.  I should have qualified 
that by saying that that applies except with an order authorised by section 23A.  I did not want to imply that the 
commission could not do that. 

Hon N.D. Griffiths:  I was not suggesting that. 

Hon GEORGE CASH:  I know the minister did not.  However, I did not finish off by saying that the authority 
already exists under section 23A.  I also recognise that it is proposed to delete completely existing section 23A 
and in its place insert new sections 23A and 23B.  The clause we are looking at deals with the jurisdiction of the 
commission under the Act.  Clause 136 refers to section 44, which is the area of compulsory conference and the 
area that enables the commission to issue an interim order in respect of various issues.  Although I do not want to 
move forward to the clause that deals specifically with section 44, the clauses are somewhat intertwined.  Some 
forbearance will be required because clearly section 44 is mentioned in clause 136.  Is it the case that the 
provisions of clause 44 will be open to industrial organisations, such as unions, but will not be open to an 
individual employee? 

Hon N.D. GRIFFITHS:  The Industrial Relations Act 1979 provides that certain matters can be brought forward 
by employers and industrial organisations.  An employee can make an application only in a limited capacity.  
Such matters are set out in section 29.  Under such arrangements, section 44 is not applicable to an individual 
employee.  The reason for that from a policy point of view - I believe that is the essence of the member’s 
question - is to encourage union membership by enhancing protection for union members.   
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Hon GEORGE CASH:  I assume that when the minister said that there was a qualified right for employees, he 
was referring to disputes that involve entitlements to long service leave.  That is the current situation.   

Hon N.D. GRIFFITHS:  Yes.   

Hon MURRAY CRIDDLE:  I am concerned about this aspect of the Bill.  It may be difficult to reinstate people 
after they have been removed from the workplace, but we must allow for that opportunity.  Will the minister 
confirm that the provision for compensation will remain in the Bill?   

Hon N.D. GRIFFITHS:  Yes.   

Hon BRUCE DONALDSON:  I refer to a situation that members may think is hypothetical but, in fact, it is quite 
real.  One of the growth industries in Western Australia over the past few years has been private investigations 
into insurance matters, particularly those relating to workers compensation.  I know someone in a firm that 
started off employing four or five people and now employs about 30.  It is a lucrative trade and I could stand 
here for the next hour and relate stories of workers compensation fraud.  I can provide a couple of examples of 
people playing cricket and beach volleyball and having a great time on Cable Beach after rehabilitation or 
physiotherapy, but who supposedly had a back injury that prevented them from working.  The stories that I could 
tell would make members’ hair stand on end.  In fact, this particular company was reluctant to appear before the 
parliamentary committee that reviewed workers compensation.  However, these people are brought into the 
insurance company and are shown the video taken of them.  These companies have such sophisticated 
technology that people would not even know footage was being taken of their activities.  The company plays the 
video to the person concerned and surprisingly, after having seen it, the employee signs off that he will no longer 
receive workers compensation.  In the industry they are called vigorous self-seekers and represent five per cent 
of workers compensation cases; an identified fact that can be found in the legislation committee report of three 
or four years ago.  What has been happening is then revealed to the employer.  Will that employer still have the 
right to dismiss that employee because he has committed a fraud?  That person should be prosecuted under the 
Criminal Code.  What protection does the employer have?  I am not talking hypothetically now, because these 
are the facts of life.  If the minister does not understand that, I suggest he be informed by the industry itself.  
What is happening is alarming.  As an employer, I would dismiss that employee as soon as I was informed of the 
matter.  Does that come under the category of harsh, offensive or unfair dismissal?  I want the minister to state 
whether, in a case such as this, the employer has the right to dismiss an employee who has committed a fraud. 

Hon N.D. GRIFFITHS:  It is a dangerous thing to venture an opinion on a matter that is suggested on the one 
hand to be hypothetical, but on the other to be factual.  That opinion may then be used in an inappropriate way.  I 
will take the question to be referring to something that is absolutely hypothetical.  It is not for me to sit in 
judgment on the facts of a particular case.  However, dealing with matters of the kind that the member has 
referred to and noting that they have been put to me as hypothetical, I would have thought a dismissal from 
employment in those circumstances would not be harsh, oppressive or unfair.  In particular, I note that the 
member emphasised that the action of the employee should give rise to criminal sanction.  

Hon MURRAY CRIDDLE:  I have raised the issue of reinstatement previously.  What would occur if an 
employer had paid to move an employee into the country, some 400 or 500 kilometres out of Perth, and the 
person then decided that he did not like the situation?  It is not unfair dismissal and it is an unfair impost on the 
employer.  

Sitting suspended from 6.00 to 7.30 pm 

Clause put and a division taken with the following result -  
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Ayes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

Noes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson 
(Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

            

Pair 

 Hon Christine Sharp Hon Paddy Embry 

Clause thus passed. 

Clause 137:  Section 23A replaced by sections 23A and 23B and transitional provision - 
Hon DEE MARGETTS:  I move - 

Page 149, after line 25 - To insert the following subsection - 

(1a) For the purposes of subsection (1), there is a presumption that dismissal of an employee who 
engaged in industrial action, whether or not the industrial action was taken against, or affected, 
the employer is harsh, oppressive or unfair unless the employer demonstrates that dismissal 
was for a reason unconnected with the employee’s participation in industrial action or, if 
connected, was reasonable in the circumstances. 

The reason for this amendment is that the Greens (WA) do not want a situation in which a person can be fired on 
the basis of industrial action, whatever it might be.  It might be working to rule or engaging in an overtime ban.  
There might be some very good reasons that the industrial action took place.  We think that the onus of proof 
should be on the employer, and that there should not be a presumption that dismissal on the basis of industrial 
action is fair and, therefore, the onus be on the employee to prove otherwise.  Often there are delays.  We all 
know that sometimes it is difficult to prove that dismissal was unfair.  If there is a presumption that it is fair and 
reasonable unless proved otherwise, it allows people to be dismissed and they must then challenge that decision 
on the basis of unfair dismissal.  It is better for all concerned and it will mean less time spent in court if the 
presumption is reversed.  

Hon N.D. GRIFFITHS:  The Government opposes this amendment.  It goes too far.  Whether a dismissal is 
harsh, oppressive or unfair is properly a question of fact to be considered by the commission.  If an employee is 
dismissed on the basis of industrial action, the commission, in carrying out its duty, will examine the factual 
context to determine the fairness or otherwise of the dismissal.  It is appropriate for the employee to show that 
the dismissal was unfair.  If a presumption were to be put in place, it would give an unwarranted protection to 
such an employee.  As the member has said, it would reverse the onus so that it would be a matter for the 
employer to show that the dismissal was fair.  Hon Dee Margetts’ proposal goes too far.  It is appropriate to rely 
on the commission to deal with the facts and to determine whether those facts amount to harshness, oppression 
or unfairness.  

Hon PETER FOSS:  I am pleased to hear the Government’s attitude, and I am not surprised.  I find it quite 
extraordinary that anybody would propose such a presumption.  I should be surprised that the Greens (WA) 
proposed it, but I am not.  I should be surprised because the party that consistently stands up in this House and 
complains about the resumption of the onus of proof is the Greens.  Like all the radical, socialist, near-red parties 
that espouse democratic ideals when they are not in power, they become somewhat more Stalinist when they are.  
As the Greens seem to think they have the balance of power here, they are determined to put some of their 
Stalinist ideas in here.  It does not surprise me that Hon Dee Margetts is the Stalinist putting this forward.  The 
idea that we should presume a person has acted not just wrongly, but harshly, oppressively and unfairly, is 
amazing.  Why do we not have an amendment that states that everyone is presumed to have committed wilful 
murder until they prove the contrary?  Why do they not pick some other nasty things they can presume about 
people and force them to prove otherwise?  For all the hypocritical nonsense that has been spoken by the Greens 
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from time to time, with their supposed espousal of democratic ideas - consultation and warm feely-feely stuff - 
they show their colours when they get a bit of power.  I do not know anywhere that has a radical left that does 
not allow power to go to its head when it gets some and come out with Stalinist ideas.  Hon Dee Margetts is 
laughing; she always laughs when she gets a bit of power.  She is laughing because she knows that when she gets 
a sniff of power, she can be as unreasonable as she likes.  Listen to the reason given for the amendment: it will 
save time in the courts!  The Greens will save time in the courts by presuming that people are harsh, oppressive 
and unfair.  The fact that she laughs at that remark shows what a hypocritical bunch the Greens are.  I notice that 
her colleagues are not here, and I know why.  They have been preaching at us every time there is a reversal of 
the onus of proof.  They tell us how wrong it is; that the Greens do not approve of it as it is contrary to their 
principles.  It is contrary to their principles until it does not suit them.  They cannot see that what they have 
suggested is disgraceful.  It is not only disgraceful, but also totally contrary to everything that hypocritical mob 
of left-wingers has suggested in the past.  It comes as no surprise.  One of the most fascinating things about the 
USSR was that it had one of the best constitutions in the world for protecting the liberties of individuals.  
However, it had one small problem - the left was in charge; the Communists were in charge.  People can put 
anything into their principles and constitution but when it comes to things that matter that affect power - forget 
it.  When the Communist Party disappeared, half of them went to the Greens and the rest followed later.  They 
use all the well-meaning people in this country who care for the environment as a basis for their political power.  
It is only a vehicle for them.  They are watermelons: green on the outside and red on the inside.  They show their 
true colours when it comes to power.  Hon Dee Margetts is laughing because she thinks it is funny.  Her 
amendment states - 

(1a) For the purposes of subsection (1), there is a presumption that dismissal of an employee who 
engaged in industrial action, whether or not the industrial action was taken against, or affected, 
the employer is harsh, oppressive or unfair unless the employer demonstrates that dismissal 
was for a reason unconnected with the employee’s participation in industrial action or, if 
connected, was reasonable in the circumstances. 

Hon Dee Margetts wants to put the onus on the employer to prove that it is not harsh, oppressive or unfair.  The 
real worry is that the Greens (WA) cannot see that their amendment is inconsistent.  One of the really irritating 
things is that they do not stand up and say that they disagree.  They preach to us that they not only disagree, but 
also are morally superior. 

Hon Bruce Donaldson:  What about civil liberties and the rights of people? 

Hon PETER FOSS:  Yes.  They always speak from a position of moral superiority, not because they have 
thought the issues through, but because they think they are morally better; the keepers of the conscience of the 
nation - the keepers of principle.  What hypocrites!  We always knew they were hypocrites, but boy have they 
shown that to be so tonight. 

Hon DEE MARGETTS:  I could not wait to respond to that. 

Hon Peter Foss:  You can respond but you will not answer it. 

Hon DEE MARGETTS:  This is an issue about unfair dismissal.  In the situation relevant to this amendment, the 
person presumed guilty would be the person who had been dismissed.  For many decades, when it was not 
considered to be unfair or unreasonable to take industrial action, the Labor Government would have thought it 
stupid to include a provision in legislation that made it unfair to dismiss someone for taking industrial action 
irrespective of how fair or reasonable it actually was, or whether it was for health or safety reasons to save 
somebody’s life.  The Greens (WA) party is working on the basis that the person who might be dismissed would 
be presumed guilty.  Through this and previous legislation, the onus would be on that person to prove his 
innocence despite his lack of resources.  We are not talking about removal of natural justice, although one of the 
Greens’ four pillars is natural justice.  Compared with much of what happens in this Chamber - 

Several members interjected.  

The DEPUTY CHAIRMAN (Hon Simon O’Brien):  Order!  Hon Dee Margetts is addressing the Chair and she 
will be heard. 

Hon DEE MARGETTS:  Thank you, Mr Deputy Chairman.  Given what goes on in this Chamber this 
amendment might seem as though it has come from the far left.  However, that says something about the rest of 
the members, not about the Greens (WA).  Anyone who stands up against economic rationalism or 
fundamentalism or for social justice is bound to look fairly left of the current way of thinking of both major 
parties.  However, there is no reversal of natural justice.  The amendment seeks to provide for the presumption of 
innocence of people who have the least bargaining strength in the employer-employee relationship.  Strangely 
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enough, we are saying that industrial action does not make the person guilty; it may be fair and reasonable.  The 
presumption of innocence should be with the person who is likely to have his home and career ruined due to 
unfair dismissal. 

Hon PETER FOSS:  That was a lovely analysis from Hon Dee Margetts!  Perhaps we should go into a little 
detail.  There is a difference between wrongful dismissal and unfair dismissal.  Wrongful dismissal is when a 
person is dismissed contrary to his contract.  Unfair dismissal is when a person is dismissed, despite acting 
lawfully in accordance with his contract.  A new law will be created so that even though the person has been 
lawfully dismissed under a contract of employment and everything has been properly complied with, the 
dismissal is harsh, oppressive and unfair.  That is its basis; it is not presuming anybody is guilty.  No wonder the 
member’s analysis is completely up the spout if she thinks this is about presuming a worker to be guilty; it is 
about terminating a contract of employment in accordance with the contract of employment.  This will change 
the law of contract so that, even though people have been lawfully dismissed, provided they can show the sort of 
behaviour that will be reviled by the community, the Government will stop employers from exercising their 
lawful power.  In her simplistic little analysis, Hon Dee Margetts will change the onus and presume those people 
to have acted harshly, oppressively and unfairly.  It does not matter how she dresses it up; she cannot change the 
fact that it applies to a person whose employment has been lawfully terminated in accordance with a contract of 
employment.  What is being done here is exactly as I described.  The member can dress it up anyway she likes, 
but the reality is that the pillars of her party are flexible and when it suits the Greens they get shifted to one side 
and they do what they want.  

Hon RAY HALLIGAN:  I agree with the assessment by Hon Peter Foss of the proposal.  However, it also shows 
something else about the Greens (WA) - that is, they agree with secondary boycotts.  The amendment refers to 
industrial action whether or not the industrial action was taken against the employer.  It matters not where the 
employees are undertaking the industrial action; so secondary boycotts appear to come into play.  The Greens 
might also believe in rent-a-crowd.  They could be doing all manner of things totally unassociated with their 
employment, but the fact they had not been at their workplace to earn their pay means that they are in a position 
where their employer must provide reasons for their dismissal.  

Hon DEE MARGETTS:  The member asked whether the Greens (WA) believed in secondary boycotts.  At a 
state and federal level the Greens opposed the imposition of an unfair regime of punishing secondary boycotts 
under the Trade Practices Act, believing it to be inappropriate because it targeted almost anyone who had 
legitimate reasons for protesting.  It is true that the Greens (WA) took a strong stand against what the Liberal 
coalition Government did at a federal level to oppose the unfair and unreasonable imposition of the Trade 
Practices Act against people making legitimate protests.  

Hon GEORGE CASH:  If this proposal is carried, it will encourage industrial action in Western Australia.  The 
amendment states that there is a presumption that dismissal of an employee who engaged in industrial action, 
whether or not the industrial action was taken against, or affected, the employer, is harsh, oppressive or unfair 
etc.  This is a signal in red lights to an employee to encourage him to take industrial action knowing that if he 
were dismissed, it would be immediately deemed that the dismissal resulted from harsh, oppressive or unfair 
conduct.  It is interesting to note that over time the Western Australian Industrial Relations Commission has 
developed precedents on the meaning of the words “harsh, oppressive or unfair conduct”.  They have been 
developed because people appearing before the commission have had to show the conduct that affected them to 
be at a certain level for the commission to accept that it was either harsh, oppressive or unfair - or the lot.  This 
amendment says that, notwithstanding the facts - that is, irrespective of any conduct by an employee - if an 
employee is dismissed because he or she engaged in industrial action, that dismissal shall be deemed to be harsh, 
oppressive or unfair unless the employee can show otherwise. 

An interesting thread runs through English law; that is, a person who makes an accusation must prove his or her 
case.  The situation with this amendment is that the case of the dismissed worker is made for the worker by the 
legislation, because the amendment mandates that it will be deemed to be harsh, oppressive or unfair, 
notwithstanding the circumstances.  That is out of this world. 

Hon Peter Foss:  We could deem it to be sexual harassment. 

Hon GEORGE CASH:  That is the danger.  Deeming clauses can be extremely dangerous, because they can 
immediately take away people’s rights.  In this case, we are taking away the rights of the person who dismissed 
another person and he must prove that what he did was proper to get back some of his rights.  That is a complete 
reversal of the onus of proof and totally unwarranted.  As I said, this amendment in its present form will 
encourage industrial action. 

I note further on in the supplementary notice paper another proposed amendment by the Greens (WA) that 
absolves anyone engaged in industrial action from any civil penalty.  That, in itself, raises some very interesting 
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propositions.  I hope the Chamber will totally reject this amendment.  It may have been moved in good faith, but 
that faith is totally unfounded.  It is a dangerous amendment in its present form. 

Amendment put and a division taken with the following result - 

Ayes (4) 

Hon Dee Margetts Hon J.A. Scott Hon Giz Watson Hon Robin Chapple (Teller) 

Noes (25) 

Hon Alan Cadby Hon Adele Farina Hon Barry House Hon Tom Stephens 
Hon George Cash Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon Kim Chance Hon Peter Foss Hon Norman Moore Hon Ken Travers 
Hon Murray Criddle Hon Graham Giffard Hon Simon O’Brien Hon E.R.J. Dermer (Teller) 
Hon Bruce Donaldson Hon N.D. Griffiths Hon Louise Pratt  
Hon Kate Doust Hon Ray Halligan Hon Ljiljanna Ravlich  
Hon Sue Ellery Hon Frank Hough Hon Barbara Scott  

            

Pair 

 Hon Christine Sharp Hon Paddy Embry 

Amendment thus negatived.  
Hon GEORGE CASH:  Clause 137 is an important clause in that it seeks to repeal section 23A of the Industrial 
Relations Act and insert new sections 23A and 23B.  A cursory look at the Act shows that current section 23A 
comprises about five subsections.  Proposed new section 23A comprises 12 subsections, and to that we have to 
add a new section 23B.  That is a significant change, not only in size, but also in the consequences that will flow 
should this clause be agreed to.  For instance, in proposed section 23A(2), powers of commission on claims of 
unfair dismissal, it is proposed that the commission shall have regard to whether the employee -  

(a) at the time of the dismissal, was employed for a period of probation agreed between the 
employer and employee in writing or otherwise; and 

(b) had been so employed for a period of less than 3 months. 

I assume that the intent of that part of the clause is to indicate to the commission that if someone is on probation, 
or has served in a job for less than three months, that is to be taken into account when assessing whether there 
should be a reinstatement, and whether there should be compensation if that should also flow. 

Earlier I advised the House that 96 per cent of all businesses in Australia are classified as small businesses; that 
is, 96 per cent of all businesses in Australia have 20 or fewer employees.  That is a huge proportion of the 
market, so to speak, and any damage that is done to small business will effectively damage the gross product, 
firstly of the nation, and if it is brought back to a state basis, it will certainly damage the gross product of the 
State.  I note with interest that the federal Government has for some time been discussing the question of unfair 
dismissals and, in particular, how unfair dismissals will impact on small business.  I note a press release dated 8 
August 2001, in which the federal Government indicated that it had secured certain changes to the unfair 
dismissal laws.  The press release states, in part -  

The changes passed today mean that unless otherwise agreed, all new employees under the federal 
system will have an initial three month qualifying period during which an unfair dismissal claim cannot 
be made.  This will provide much needed certainty and confidence for employers when deciding to hire 
new employees. 

That is the point I was making earlier when I was talking about time limits.  At the moment an employee has 28 
days in which to make an application for unfair dismissal.  It is intended under this legislation that that be 
extended to an unlimited time, so long as the employee can convince the commission that it should hear the 
application.  We can deal more with that matter when we get to that clause.  The unfair dismissal laws that the 
federal Government passed last year are the sorts of laws that would be of benefit to Western Australia.  It is a 
pity that proposed section 23A does not include some of the proposals that were agreed to by the federal 
Government.  It seems to me that because this state legislation does not contain some of the safety nets that are 
contained in the federal legislation, when this legislation is passed, businesses will attempt, where possible - 
indeed, where practicable - to seek refuge in the federal system.  Some of the large mining companies have 
conducted ballots and had discussions with their employees to see whether they want to be under the state or the 
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federal industrial relations regime.  In some cases the employees have opted for the state regime, and in other 
cases they have opted for the federal regime.  When this law goes through, a lot of employers will encourage 
their employees to move to the federal regime; however, there will be some difficulties in that occurring.   

I outline some of the things the federal Parliament agreed to last year.  A three-month qualifying period will 
apply before unfair dismissal claims can be brought by new employees.  That period can be increased or 
decreased by written agreement between the employer and the employee.  An obligation has been placed on the 
Australian Industrial Relations Commission to consider the differing capacities of businesses of different sizes to 
comply with the dismissal processes and procedures, such as the absence of dedicated human resources 
specialists in small and medium businesses.  That is an important factor.  Another factor, which I alluded to 
earlier, is that when the commission is considering an order that will direct the reinstatement of a dismissed 
employee, it is critical that the commission fully understands the capacity of the employer to cope with the 
reinstatement; that is, whether there is a suitable job for that employee at the employer’s place of business.  
Expanded cost orders were agreed to that could be made against parties that acted unreasonably in pursuing, 
managing or defending claims.  I cannot find anything in this legislation that relates to such costs.  This 
legislation provides that only a limited amount of costs will be payable by employees who take those types of 
actions.  That will encourage people to make applications, regardless of whether they are well-founded.   

The federal legislation also provides for penalties against lawyers and advisers who encourage the making or 
pursuing of unfair dismissal applications if there is no reasonable prospect of success, or who encourage defence 
of an application if there is no reasonable prospect of a successful defence.  The penalties are significant: up to 
$10 000 for a company and $2 000 for an individual.  There is also a requirement in the federal legislation for 
lawyers and advisers to disclose no-win no-pay agreements between their clients or any contingency fee 
agreements that might have been agreed to.  Again, that is an important and interesting area.  If a penalty cannot 
be applied against an advocate for encouraging people to launch applications that have no reasonable prospect of 
success, the commission will be jammed with unfair dismissal applications.   

There is also a provision in the federal legislation for the Australian Industrial Relations Commission to dismiss 
matters following initial conciliation if they have no reasonable prospect of success.  That would be an eminently 
suitable provision for this legislation.  Federal powers provide for claims that are beyond the jurisdiction of the 
Australian Industrial Relations Commission to be dismissed early or settled without undue delay.  This Bill 
provides measures in respect of jurisdiction; however, it remains to be seen whether they will have the same 
speedy application.  Federally, the rules for granting extensions of time for the lodgment of late applications 
were tightened.  This Bill proposes to extend that time for an unlimited period if the applicant can show that the 
commission should consider the issue.  Some of the provisions that were passed by the federal Parliament last 
year are worthy of consideration.  Some of those provisions are partially included in this legislation but others 
are not.   

I refer again to the matter of probation, which is the reason for Hon Ray Halligan’s next amendment on the 
Notice Paper.  Unless applications during a period of probation are banned - that is, they are not valid - an 
employer will be discouraged from taking on new employees.  Most employers will acknowledge that when they 
employ new staff, they are unsure of what they are buying until the employees have been with the firm for a 
certain time and have been able to show their skill and ability.  Imposing the burden of unfair dismissal during 
the first thee months of employment is going over the top and will not assist good employer-employee relations.   

This Parliament should be about creating jobs in Western Australia.  Without jobs, no-one wins; we would all be 
losers.  In its present form, this Bill will not create jobs; it will cause job losses.  The Liberal Opposition has said 
that time and again, and time and again the minister has said that he does not believe that that will be the case.  
Only time will tell.  I reckon we have about nine times as many chances as the minister of being right.  The 
unfortunate thing is that in being right we will all be losers.  There will be no winners in that situation.  We 
believe that there should be a period in which an application for unfair dismissal cannot be lodged, and that is the 
essence of the next amendment.  

Hon N.D. GRIFFITHS:  Hon George Cash raised a number of issues, and touched in part on an amendment that 
is foreshadowed in the supplementary notice paper, which Hon Ray Halligan may or may not move.  I do not 
propose to repeat myself if he moves that amendment.  However, I will respond to anything new that he might 
say that I think I need to address.  The federal Parliament has passed a range of laws that are not considered by 
the Government of Western Australia to be appropriate.  The member will note that the federal Government is of 
his political colour and that this Government is of a different political colour.  We do not see the industrial 
relations policy path followed by the Howard Government as a path we should follow, just as we disagree with it 
in many other areas.   
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The Government is of the view that what is put forward in this Bill to deal with the matter of probation is a 
proper balance.  It enables employees on probation - as set out in the Bill - to have appropriate protection but at 
the same time invites the commissioner to take into account the fact that a person is on probation.  Certainly, the 
circumstances of an employee who is on probation and who has been employed for a short period are different 
from those of other employees.  If such an employee were dismissed, the fact that the employee was on 
probation and the circumstances surrounding that particular case would need to be taken into account.  The 
wording in this Bill seeks to strike that balance.  It is important that employers have the capacity to recruit and 
train and exercise the option of having somebody on probation.  At the same time, such a person should not be 
treated harshly, oppressively or unfairly in the termination of his or her employment.  We are seeking to strike a 
balance.   

Hon George Cash referred to what the federal Government has done or is proposing to do in certain matters.  It is 
of a different political colour from this Government.  He gave an example of legal practitioners knowingly 
taking on and pursuing matters that have no chance of success.  I would have thought that that would constitute 
unprofessional conduct, and that a lawyer who would act in such an unprofessional manner could be dealt with 
in our jurisdiction in another way, with adverse consequences for that lawyer.  

Hon George Cash interjected. 

Hon N.D. GRIFFITHS:  That is how the Howard Liberal Government proposes to deal with those matters.  That 
particular circumstance is adequately and appropriately dealt with under current Western Australian law.  

Hon FRANK HOUGH:  The current legislation is, if I may coin the phrase, too airy-fairy.  It should be spelt out 
in black and white.  The same applies to the lawyers to whom the minister referred.  He said they should do 
something in practice, which they do not.  The federal Government’s legislation in this area is right, but the 
minister’s approach is very negative.  For some reason this Labor Government believes that everything it does is 
correct and that other people can make no contribution and are never right.  However, other people do get it 
right.  If someone in the Liberal Party, the Greens (WA) or One Nation gets it right, the minister should not be 
ashamed to take the suggestion on board and assess it.  There is no shame in the minister’s looking at changes to 
the industrial relations legislation, because some changes are needed.  I believe that the minister has adopted a 
very bloody-minded attitude in the past two or three weeks.  He has been totally and utterly inflexible.  The 
assessment that Hon George Cash made in his speech is 100 per cent right.  The minister must change his 
attitude and at least examine other contributions for what they are worth. 

Hon RAY HALLIGAN:  I move - 

Page 149, line 28 to page 150, line 4 - To delete the lines and insert instead - 

not consider an application from an employee who has been employed for a period of 
probation of less than 3 months or for such other period of probation agreed between the 
employer and employee in writing or otherwise. 

I understand that under the current provisions of the Bill the commission will first look at whether a dismissal 
was harsh, oppressive or unfair.  It will then take into consideration whether an employee was on probation.  
That will start a process that will cost the employer money.  I fully understand what the minister is saying about 
the necessity for employees’ rights also to be protected.  However, by amending the clause as suggested, the 
commission would be placed in a position in which the application would not proceed.  The employer would 
then not be in a position to pay what is known as green mail; that is, an employer would suddenly find that the 
cost of going through the commission would far exceed the amount an employee may be prepared to take as cash 
in hand for not proceeding any further.  I strongly suggest that the amendment be supported. 

Hon MURRAY CRIDDLE:  This has been proven to be quite a sensible and practical way to deal with the initial 
stages of employment.  It is certainly a method that I have used.  It has met with a considerable degree of 
acceptability on both sides.  From a practical point of view, it is sensible and does not get into the minefield of 
commissions making decisions on whether unfair dismissal and the like have occurred.  The idea of having a 
period during which the arrangement settles down is eminently sensible. 

Amendment put and a division taken with the following result - 



Extract from Hansard 
[COUNCIL - Thursday, 20 June 2002] 

 p11747c-11774a 
Hon Norman Moore; Hon Nick Griffiths; Hon Dee Margetts; Hon Ray Halligan; Deputy Chairman; Hon George 

Cash; Hon Murray Criddle; Hon Bruce Donaldson; Hon Peter Foss; Hon Frank Hough; Hon Barbara Scott 

 [16] 

Ayes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

        

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived. 
Hon RAY HALLIGAN:  I move -  

Page 150, lines 10 to 15 - To delete the lines. 

Under this amendment, all of proposed section 23A(4) will be deleted.  That proposed subsection states -  

If the Commission considers that reinstatement would be impracticable, the Commission may order the 
employer to re-employ the employee in another position that the Commission considers -  

(a) the employer has available; and 

(b) is suitable. 

We have a number of concerns about this clause, not the least of which is that if reinstatement is impracticable - 
that could be for a variety of reasons - it would also be totally impracticable to re-employ the employee in a 
different position.  It is another situation in which the commission may make a decision about whether the 
employer has a position available and whether that position is suitable for the employee.  One wonders what 
would happen if some positions were vacant within an establishment and the commission made its own decision 
about whether the employee could be re-employed within that enterprise.  What say would the employer have in 
those circumstances?  

Hon N.D. GRIFFITHS:  Section 23A of the Industrial Relations Act deals with the powers of the commissioner 
in unfair dismissal claims.  The commission has the capacity, under that section, to order an employer to 
reinstate or re-employ an employee.  In fact, section 23A was introduced during the period of the recent coalition 
Government.  

Hon Peter Foss:  Socialists in our midst!   

Hon N.D. GRIFFITHS:  I am pretty sure that the interjector was the minister in charge of the Bill. 

Hon Peter Foss:  That does not mean that I agree with it.   

Hon N.D. GRIFFITHS:  Leaving that aside, that is the current situation.  There may be circumstances in which 
reinstatement cannot occur.  Reinstatement is the primary remedy, and I dealt with that earlier.  Reinstatement 
might not be possible because of the restructure of a business; however, after considering all the relevant facts, 
the commission might consider that a business has the capacity to re-employ an employee.  There is nothing 
revolutionary about that.  The primary remedy is reinstatement, if the commission assesses that as appropriate.  
The second remedy is re-employment, and I have given a circumstance in which re-employment might be 
appropriate.  I pointed out to the Committee that that remedy exists under the current law.  The third and lesser 
remedy is compensation.  

Hon FRANK HOUGH:  Maybe the previous Government got section 23A wrong.  

Hon N.D. Griffiths:  That is why we are correcting it.  

Hon FRANK HOUGH:  That is fantastic.  If the previous Government got it wrong, this Government is still 
saying that the commission may order an employer to reinstate an employee.  I know that the minister has been 
in business.  I do not believe that the commission is in any position to say that a person should be reinstated to a 
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position after he has been dismissed when he can do perhaps 50 or 60 per cent of the task.  It might be a critical 
job in which someone has his hands on a jigsaw or bandsaw; his hands could get chopped off.  However, in the 
eyes of the commission, that person can probably do 60 per cent of the task.  Therefore, the commission would 
instruct the employer to reinstate that person to the task it considers he can do.  If the employer were to tell the 
commission that there was no way that that employee could do that job, and it was the commission’s opinion that 
he could, the employer would unfortunately be crucified.  That is totally and utterly stupid.  

Hon RAY HALLIGAN:  I heard what the minister had to say and I am sure that he is not suggesting that any 
legislation that goes through this place and is enacted is etched in stone and will never be changed.  We make 
amendments to legislation all the time.  

Hon N.D. Griffiths:  That was not an argument that I was putting.  

Hon RAY HALLIGAN:  Section 23 went through during the term of the coalition Government.  Was the 
minister previously talking about section 23A(1a)? 

Hon N.D. Griffiths:  A reading of subsection (1a) indicates that that legislation contemplates not just 
reinstatement but re-employment.  That was the point I was making.  The concept is nothing new or 
revolutionary.  Having said that, it does not follow that the Committee, in its wisdom, should continue with that.  
I accept that as a matter of logic, so the matter can be argued.  I made the point about re-employment.   

Hon RAY HALLIGAN:  The wording of what is currently in the Act is somewhat different from what is 
proposed. 

Hon N.D. Griffiths:  The wording is different, but the concept of re-employment is there. 

Hon RAY HALLIGAN:  The concept certainly is.  However, what we are faced with is additional.  The 
compensation is also additional, because that comes under proposed subsection (5).  Proposed subsection (4) 
refers to the commission’s going down that path.  That is what I have concerns with.  

Hon N.D. GRIFFITHS:  Hon Frank Hough has made some observations and presented an example of how things 
may occur.  Reinstatement would not be appropriate if matters between the employer and the employee were so 
irreconcilable and so poisonous that they just could not get on.  I would have thought that that would follow with 
re-employment.  These are matters for the commission to assess in the particular case.  There are many potential 
variations and that is why the Government wishes to have the commission deal with those matters.   

Amendment put and a division taken with the following result - 

Ayes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived.   
Hon GEORGE CASH:  Clause 137 is a substantial clause that covers a number of areas.  In its present form 
there is need for consideration to be given to interim orders that might be made under proposed section 23A(6), 
which states - 

If, and only if, the Commission considers reinstatement or re-employment would be impracticable, the 
Commission may, subject to subsections (7) and (8), order the employer to pay to the employee an 
amount of compensation for loss or injury caused by the dismissal. 

There is a need to insert a new subsection.  As such, I move - 
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Page 150, after line 29 - To insert - 

(7) An interim order under subsection (6) may only be made if the applicant satisfies the 
Commission there is an arguable case and the balance of convenience favours the 
granting of the interim order and an undertaking as to costs is given by the applicant. 

The amendment covers three areas.  Because an interim order is in the nature of an interlocutory procedure, the 
commission should satisfy itself that there is an arguable case.  More than that, the balance of convenience 
should favour the granting of the interim order.  The other area concerns costs.  I made the point earlier that 
unless some consideration is given to the imposition of costs, there will be a massive blow-out in the number of 
applications that are made and, potentially, the number of interim orders that might be made by the commission.  
The amendment gives guidance to the commission about the areas that it should consider and with which it 
should be satisfied.  If an interim order is made without an arguable case being put, and without the balance of 
convenience favouring an interim order, and with no consideration regarding costs, the bottom line is that the 
relationship between employers and employees will deteriorate dramatically.  I urge the Chamber to support the 
amendment.  It is designed to give guidance to the commission in the areas I have stated.   

Hon N.D. GRIFFITHS:  I understand the point Hon George Cash is making.  However, section 23A, as he 
correctly pointed out, provides that an order for compensation can be made only if the commission considers that 
reinstatement or re-employment would be impracticable.  To make an interim order, the commission would still 
have to pass the test of practicability.  The awarding of costs in these circumstances would be unusual in the 
treatment of industrial relations in Western Australia.  The notion of a commission in operation exercising its 
powers in the manner in which it has traditionally done so, and as set out in the Industrial Relations Act, is 
consistent with a relatively limited treatment of the issue of costs.  That will not change.  The commission now 
has the capacity to order costs as set out on page 47 of the Blue Bill.   

Section 27(1)(c) provides that the commission may, in relation to any matter before it, order any party to the 
matter to pay to any other party such costs and expenses, including expenses of witnesses as specified in the 
order.  It then makes references to no costs being made for legal practitioners or an agent.  There is a general 
provision for costs, which is considered to be adequate.  

This amendment seeks to take that general provision concerning costs, which in the Government’s view has 
served the community well, and make it more difficult for applicants, because first they must satisfy the 
commission that there is an arguable case and then the balance of convenience will favour the granting of an 
interim order, and applicants must give an undertaking as to costs.  If somebody made an application to the 
commission and it was not an arguable case, the commissioner would have the power to deal with that very 
quickly.  He has the power to dismiss it and to tell someone, in no uncertain terms, to go away.  There is 
adequate power to deal with the issue of costs as far as the operation of the commission is concerned.  Secondly, 
putting words like this into the Bill will tend to change the treatment of costs.  I do not think the amendment is 
warranted.  I take it from Hon George Cash’s observations that something similar exists in federal law. 

Hon George Cash:  It is similar, but in the area of cost there is a greater burden on the applicant.  

Hon FRANK HOUGH:  Section 27 of the Industrial Relations Act states that except as otherwise provided in the 
Act, the commission may order any party to the matter to pay costs to any other party.  Hon George Cash has 
proposed that there must be a bone fide case up-front.  If the Liberal Party passed the existing legislation, maybe 
it got it wrong.  Under the existing legislation, a case can be pursued only after the horse has bolted.  People 
must prepare a bone fide case for the commission to look at before anyone’s time is wasted and it starts to cost 
anyone money.  In effect, this amendment is putting up the fences before the horse gets out.  The member’s 
proposal that an interim order be made under proposed section 23A(6) is a very good amendment.  

Hon DEE MARGETTS:  The Greens (WA) tend to judge these kinds of issues from the position of those people 
in the working community who have the least bargaining power.  We view it as a matter of social justice and we 
consider the situation of a person with a great deal of resources who is dealing with a person with the least 
bargaining power.  I envisage a situation in which Jane the mail room clerk considers herself unfairly dismissed 
and is confronted with an array of Queen’s Counsel if she were to take action against a large and well-resourced 
employer.  I do not think this is a fanciful notion.  In reality, a requirement to get an undertaking as to costs 
ahead of the case being heard, even when the applicant has a good case, means that most people will choose not 
to take that step in the first place.  Maybe the reason for the amendment is to scare off people from taking that 
move.  That means that a lot of people who have been unfairly dismissed will never find any redress and that 
may leave them out of pocket and not able to pay their mortgages or rent or meet the needs of their family.  We 
have to take those things into consideration before we put onerous requirements on those people who have the 
least bargaining power in an industrial relationship.  
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Hon GEORGE CASH:  As members are aware, proposed section 23A deals with the powers of the commission 
on claims of unfair dismissal.  One of the reasons I believe we need to consider the question of costs, and 
certainly for the commission to ensure that there is an arguable case and that the balance of convenience favours 
the granting of any interim order, is that under section 29(1)(b)(i) of the Industrial Relations Act an employee is 
able to refer a matter to the Industrial Commission in the case of a claim by an employee that he has been 
harshly, oppressively or unfairly dismissed from his employment.   

I have with me some statistics on harsh, oppressive and unfair dismissal applications for the past few years.  I 
refer to the thirty-eighth annual report of the Chief Commissioner of the Western Australian Industrial Relations 
Commission for 1 July 2000 to 30 June 2001, which is the current report of the commission.  The report 
indicates that claims under section 29(1)(b)(i) are dramatically increasing.  For instance, in the past few years, of 
all the matters lodged with the commission, section 29 claims numbered 3 487 in 1998-99, 3 312 in 1999-2000 
and 3 671 in 2000-01; that is, they accounted for 49 per cent, 52 per cent and 57 per cent respectively of all 
matters lodged.  If section 29 applications are compared with all other finalised matters for the same years, the 
percentage of section 29 applications was 47 per cent, 50 per cent and 53 per cent respectively.  Those statistics 
have occurred under the legislation as it is today. 

There is no doubt that given the amendments to the legislation proposed by the Government, especially as they 
are biased against the employer and favour the employee, there will be a significant explosion of section 29 
applications.  To try to temper the opportunity for a person to lodge an unfair dismissal application with the 
commission, the amendment imposes on the commission a burden to determine that the applicant can satisfy 
certain prerequisites before an interim order is issued.  It is a very fair amendment.  If the amendment is lost 
when it is put, I must say to the Committee that the commission can expect a blow-out in the number of section 
29 applications for unfair dismissal in the next few years, and there will be no cop in it for an employee or an 
employer in that situation. 

Hon N.D. GRIFFITHS:  I will comment briefly on the statistics referred to by Hon George Cash.  He has 
referred to section 29 applications.  Those applications deal with a number of matters. 

Hon George Cash:  I should have qualified those comments.  These were claims for unfair dismissals. 

Hon N.D. GRIFFITHS:  Is that the break-up of claims alleging unfair dismissal? 

Hon George Cash:  Yes, according to the report. 

Hon BARBARA SCOTT:  My comments will be brief.  I support the amendment.  From a general point of view 
and from listening to the arguments of other speakers, I believe that unfair dismissal laws must provide a safety 
net for both employees and employers.  I am sure that every member would agree that the laws must be fair to 
both parties.  This amendment will prevent employers from taking on new employees; that has been said in a 
number of ways in this debate.  The bottom line is that employers will look twice at their situations before 
putting on employees.  If we need to amend the legislation, we should make amendments that encourage the 
creation of jobs rather than prevent employers from employing new employees.  The proposed amendment to 
page 150 of the Bill requires an applicant to give an undertaking as to costs if the applicant satisfies the 
commission that it should grant an interim order.   
Employers want to be encouraged to take on the most vulnerable in the work force, and I suggest that includes 
women and young people.  This is just a further impediment to employers increasing and creating jobs and it will 
not reflect the change that I believe the community wants. 

Hon GEORGE CASH:  The minister asked me if I was referring to section 29 applications when I quoted certain 
figures.  I was referring to section 29 applications compared with all other matters finalised.  The minister then 
asked whether or not that related directly to unfair dismissals.  In fact, I have re-read the commissioner’s report 
and the figures I quoted were for all matters finalised.  The figures included unfair dismissals but were not 
limited to that.  In 1998-99 the number of section 29 applications for unfair dismissals was 1 403 or 64 per cent 
of the total; in 1999-2000 the figure was 1 441 or 65 per cent; and in 2000-01 the figure was 1 755 or 83 per 
cent.  The figures are significantly more, but the earlier break-up was a combination of figures; those figures 
relate to unfair dismissals only.  My point remains the same.  There will be a significant explosion of section 29 
applications for unfair dismissal issues because of the changes that are proposed. 

Hon N.D. Griffiths:  Is there a break-up between unfair dismissals figures that relate to non-workplace 
agreements, and those sent to the commission by an employer and employee who are parties to a workplace 
agreement? 
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Hon GEORGE CASH:  No, not in the documentation I have, which comes from the commissioner’s report.  
There is a breakdown between unfair dismissals and denial of contractual benefits, but that is a separate issue 
and I will not pursue it.  I just wanted to correct the record in case I was misunderstood. 

Amendment put and a division taken with the following result -  

Ayes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson 
(Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived. 

Hon RAY HALLIGAN:  I move -  

Page 151, after line 6 - To insert -  

(b) any amount paid to the employee by, or for, the employer on the dismissal; 

Proposed section 23A(7)(a) states -  

the efforts (if any) of the employer and employee to mitigate the loss suffered by the employee as a 
result of the dismissal; 

The word “mitigate” can cover a multitude of things.  We are proposing that it be stipulated that what also needs 
to be taken into consideration is any amount paid to the employee by, or for, the employer on the dismissal. 

Hon N.D. GRIFFITHS:  The matters to be considered by the commission in assessing the amount of 
compensation are adequately, if not exhaustively, covered in the Bill as it stands.  If the member is 
contemplating that the commission is to take into account money that will be payable to an employee as a matter 
of law in any event, that will be a dreadful circumstance, because we are talking here about compensation for 
unfair dismissal.  Therefore, what the member proposes is opposed.  

Hon RAY HALLIGAN:  I have heard what the minister has had to say.  I do not suggest for one moment that we 
are trying to lessen the amount of compensation.  However, I suggest that it would be far easier to list the total 
entitlements for the employee and to deduct the amounts that have been paid.  Those entitlements will include 
statutory requirements, including long service leave and the like.  The entitlements would set out everything and 
include an amount for compensation.  What has been paid could be deducted and the balance would be the 
amount owing; it is as simple as that.  What would happen if the commission had determined an amount of 
compensation but the other statutory amounts had not been paid?  Will we go down a different path not only to 
determine the amount, but also to force the employer to pay it?  Why not do it all at the same time?  

Hon N.D. GRIFFITHS:  By virtue of the contract of employment this clause deals with compensation, not 
entitlements.  They should not be confused. 

Amendment put and a division taken with the following result - 
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Ayes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson 
(Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived. 

Hon GEORGE CASH:  The minister would be aware that the word “impracticable” is used in proposed section 
23A(4) and (6).  The commission is required to determine whether certain things are impracticable.  What 
criteria does the minister believe the commission will be required to consider in making a determination?  

Hon N.D. GRIFFITHS:  I understand that a common circumstance would be if the relationship between the 
employer and the employee were so bad, poisoned and broken down that it would be inappropriate - 
impracticable - to order reinstatement.  That would be particularly relevant to and more likely to occur in a small 
workplace.  

Hon George Cash:  Do you believe the commission will be required to seek submissions on the matter from both 
the employer and employee?  

Hon N.D. GRIFFITHS:  In dealing with the matter, the commission would and should inform itself of these 
matters in that way.  Section 27 contemplates that.  

Hon RAY HALLIGAN:  I move -  

Page 151, line 14 - To insert after “under” - 

subsection (5) and  

This amendment requires the commission to take into account the compensation and other amounts that are 
mentioned in proposed section 23A (5) and (6).   

The word “remuneration” is used in proposed section 23A(5)(b).  I could not find a definition for it.  I think it is 
generally known what it is.   

In addition, proposed subsection (6) mentions an amount of compensation for loss or injury caused by the 
dismissal.  What is meant by “injury”? 

Hon N.D. GRIFFITHS:  Remuneration would be the pecuniary value of the package.  It has a common meaning 
and clearly would include the up-front wages or salary.  In my view, it may also include the value of a motor 
vehicle afforded to an employee and matters of that kind.  The phrase “loss or injury” in those circumstances 
would generally apply to financial loss or injury, but the word “injury” in this context is wider and could extend 
beyond financial injury as such.  It could extend to a circumstance in which a person suffers in other ways, 
whether medically or by reputation.  It is not meant to be restrictive. 

Hon RAY HALLIGAN:  I have heard what the minister has to say, and that is what concerns me the most.  I 
have written a question mark beside the words “mental anguish” for an employee having lost his position.  As 
the minister has said, it could be a physical injury.  It could also be workers compensation - 

Hon N.D. Griffiths:  Workers compensation? 

Hon RAY HALLIGAN:  It has been done before; people have been on workers compensation and been 
dismissed.  Those situations can arise.  My concern is that again there appears to be no definition.  The minister 
has said that it is broad, but I am concerned that it might be a little too broad.  Let us rein in the definition a little 
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so that people know exactly where they stand.  For argument’s sake, the commission itself would know where it 
stood.  However, will it be carte blanche so that an employer knows that if anything goes before the commission 
he had better see his bank manager or liquidator, because he will have absolutely no idea where he will be after 
the commission has reached a decision on a particular matter? 

It is all very well and good to say that the definition needs to be broad, but I keep hearing from the Government 
and people on the other side of the Chamber about certainty.  We must get all this legislation through by 30 June 
to provide certainty.  Where is the certainty here?  I do not see any certainty; I see total uncertainty that places 
everybody in a most difficult position.  Do we want to make the definition as broad as that?  Why not get rid of 
all these words and simply say that the commission will decide how much will be paid, full stop?  Why provide 
any constraints for the commission?  I suggest that we must provide parameters; that is our job.  If we want other 
organisations, including the commission, to make all the decisions, we have no need to be here, and we certainly 
have no need for this legislation.  It causes me some concern to see some of the wording that is being used in the 
Bill.  Where will it all end?  Will it be left to somebody else to decide? 

Hon N.D. GRIFFITHS:  I do not see this as being an argument for accepting what the Government is putting, but 
the Committee may find it interesting to note that when section 23A came into being during the course of the last 
coalition Government’s period in office, section 23A(3) made use of those words “loss or injury” in the context 
of a payment of compensation. 
Hon RAY HALLIGAN:  The minister is not, of course, suggesting that two wrongs make a right. 
Hon N.D. Griffiths:  No, I did not say that. 
Hon RAY HALLIGAN:  No, I just said that the minister is not suggesting that.  However, if he wants to go 
down that path, I should point out that I was not in this Chamber at that time to argue a case against it.  However, 
I am arguing a case now. 
Hon N.D. Griffiths:  I take the point.  I just thought I would mention that. 
Hon RAY HALLIGAN:  That is fine.  The minister has mentioned that a number of times, and I do not see it as 
being relevant.  The question is, are the words appropriate for this day and age, meaning today and the future?  I 
suggest the answer is no.  The minister has an alternative view, and that is fine; but my view is now recorded in 
Hansard so that in a few years when the Act is repealed, people will know where I stand.   
Amendment put and negatived. 
Hon DEE MARGETTS:  I move -  

Page 151, line 15 - To delete “6” and insert instead “12”. 
This amendment increases the limit on compensation from six months pay to a maximum of 12 months 
remuneration of the employee.  I will give an example of the reason for this amendment.  A part-time worker 
may be able to earn only $10 000 before tax over six months.  With such a low cap on compensation, unless that 
employee can represent himself or a union represents him for free, he is in a difficult position to pursue an unfair 
dismissal claim.  If a solicitor or agent is engaged, the costs of an unfair dismissal claim going to hearing are 
likely to be at least $5 000.  Although the Western Australian Industrial Relations Commission is less formal 
than other courts, it is still extremely difficult for a layperson to run a full hearing by himself, and obviously very 
daunting.  The most an employee can get by way of compensation in these circumstances is approximately 
$7 500 after tax, and there is a great risk that he will get less than that.  As a result, it is a huge risk for a low-paid 
employee who has lost his job to pursue a claim.  Part-time workers tend to be women.  These workers are 
already subject to the most exploitation in terms of their wages, and tend to be less unionised than other sectors 
of the work force.  The employer of a part-time worker has little incentive to reach a compromise or a settlement 
when it knows that it will be a massive risk for a part-time worker to proceed to hearing with an unfair dismissal 
claim. 
It is important to note that this does not necessarily increase the compensation payable in all cases.  If, soon after 
dismissal, the employee gets a job with equal or greater remuneration, compensation will still be limited only to 
the period of unemployment, and the employee will receive only the amount of actual loss.  I urge support for 
this amendment because it does not necessarily increase the actual payment but provides the potential for 
consideration to be paid to those people who are in a difficult position and who perhaps have the least bargaining 
power as a result of the kind of employment in which they may have been engaged.  

Hon FRANK HOUGH:  I will speak against the amendment moved by Hon Dee Margetts.  It is all right to 
suggest or think that everybody runs a multinational business, but we have to get down to what the majority of 
businesses involve - they are small businesses run by people such as bricklayers, carpenters and carpet layers.  
Those businesses might be two-man or three-man operations.  If a fellow who employed one or two people were 
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lobbed with the burden of paying 12 months’ remuneration, he would have to sell his car, house and everything 
else; he would be bankrupt.  

Hon Adele Farina:  He would not be, unless he unfairly dismissed somebody.  

Hon FRANK HOUGH:  If he could not afford to keep that person on and got lobbed with a 12-month 
remuneration bill, he would have to sell his house and probably his wife and kids to pay it.  Members keep on 
thinking about Coles, Woolworths and other multinationals, but most businesses are not multinationals.  In a 
small working environment of two or three people, the employer might not get on with one of his employees and 
might decide to let him go.  If that employer were beaten in an unfair dismissal situation, he could wind up 
having to pay something like $25 000 or $30 000.  There is no way that a two-man operation could afford that.  
The employer would make his wages and probably an additional 10 grand on top each year.  Can we expect him 
to fork out three years’ of expected profit on someone he has dismissed?  The current six-month provision is 
generous, to be perfectly honest.  It should be three months.  While it remains at six months, I will not argue.  
Twelve months is totally unacceptable.  

Hon N.D. GRIFFITHS:  The Government opposes the amendment.  A ceiling equivalent to six months’ 
remuneration is, in the judgment of the Government, appropriate in the circumstances that we are dealing with, 
taking into account the nature of proceedings before the commission, which lack the formality of court 
proceedings.  

Hon GEORGE CASH:  The Liberal Party agrees that six months is an adequate period and it should not be 
increased to 12 months.  My personal belief perhaps runs along the same lines as that of Hon Frank Hough.  
However, the Industrial Relations Act 1979 currently provides for six months.  The Opposition does not propose 
to move an amendment to reduce that provision at this stage.  

Amendment put and negatived. 
Hon DEE MARGETTS:  I move - 

Page 151, lines 20 to 23 - To delete the lines. 

If passed, the amendment would delete proposed subsection (10), which states -  

For the avoidance of doubt, an order under subsection (6) may permit the employer concerned to pay 
the compensation required in instalments specified in the order. 

The amendment would delete the ability to pay in instalments.  The Western Australian Industrial Relations 
Commission already has the power to cause compensation to be paid by instalments, but it rarely uses that 
method of payment.  Generally, the Western Australian Industrial Relations Commission refuses to do that, 
except when an employer can establish that he is in a dire financial position.  The inclusion of such an express 
power by the commission may lead to an increase in applications by employers to pay by instalments.  Also, 
given that such a provision was rarely used, it may lead the commissioners to take a different and more relaxed 
view on when payments by instalments can be ordered.  In many cases, if people have been unfairly dismissed, it 
is difficult, if not impossible, for them to get welfare benefits during that time.  They will incur credit card debts 
and other costs.  They might have car repairs and so on to pay for and may have to borrow money.  If there is an 
unfair dismissal claim, and if the claim is considered reasonable, they will probably need to be able to recover 
the debts they incurred during that time.  Although there is presently an ability to pay by instalments, it is rarely 
used.  I would like the minister to tell us why the Government believes it is necessary to put that provision in the 
legislation now when it was not often used previously.  

Hon N.D. GRIFFITHS:  Section 23A(5) states -  

For avoidance of doubt, an order under subsection (1)(ba) may permit the employer concerned to pay 
the compensation required in instalments specified in the order.   

Subsection (1)(ba) relates to compensation to the claimant for loss or injury - there is that phrase again - caused 
by the dismissal.  Whether an employer is to be required to pay by instalments is a matter for the commission to 
determine in its discretion.  It seems very reasonable that this option should exist, because not every employer 
would necessarily have the capacity to pay in a lump sum.  For those reasons, the Government does not accept 
the proposed amendment.  
Hon DEE MARGETTS:  The minister may have missed my point.  The Western Australian Industrial Relations 
Commission allows employers to argue that they are in a dire financial position.  However, that provision is 
rarely used.  Why is that provision more necessary now than it seemed to be before.  
Hon N.D. GRIFFITHS:  The provision is in the legislation and it seems an eminently reasonable provision.  The 
industrial relations system that the Government is seeking to enhance is not a war against employers.  If the 
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commission, in its discretion, is of the view that a payment should be made by way of instalments, I do not see 
what is wrong with that.  It would be oppressive if an employer who had to pay compensation by virtue of the 
commission coming to an appropriate decision on the quantum had to do something that would cause him great 
harm.  The commission has a capacity to balance these matters.  The Government does not want to have a one-
sided approach.  It wants the commission to have the discretion to deal with matters on their merits so that the 
outcomes can be reasonable.  

Hon GEORGE CASH:  We agree that section 23A(5) of the Industrial Relations Act is being duplicated in this 
proposed subsection.  We agree that an employer should have an opportunity to pay compensation by 
instalments if required.  Clearly, the employer’s capacity to pay will be an important factor in determining 
compensation.  It seems to me that once the commission makes an order, it will become a debt owed to the 
employee.  If it were required to be paid in full without any opportunity for payment by instalments, an action to 
recover the debt could push a company into insolvency.  There are corporations laws that prevent companies 
from trading whilst insolvent.  The net effect could be that a company’s future would be jeopardised by such an 
order.  I made the point earlier that 96 per cent of all businesses in Australia are small businesses; they are not all 
multimillion-dollar empires.  Any compensation order could have a significant effect on a company.  As has 
already been said, the commission would have to have regard if an application were made to pay the 
compensation by instalments.  The capacity of the employer to pay would be a major consideration. 

Amendment put and negatived. 
Hon MURRAY CRIDDLE:  I refer to proposed subsection (12) at page 151 of the Bill, which states - 

The Commission may make any ancillary or incidental order that the Commission thinks necessary for 
giving effect to any order made under this section. 

The section covers an enormous amount of issues including remuneration and the like.  What could the ancillary 
or incidental orders be? 

Hon N.D. GRIFFITHS:  I will give a few examples, although it should be remembered that the words used are 
commonplace.  One could say that they mean what they say in this context.  As an example, if an award for 
compensation were determined, an ancillary order could be that money should be paid on or before a certain date 
or at a certain place.  An order for reinstatement may determine the time the employee fronts up for work.  An 
order would not only state a sum of money to be paid; it would also specify a particular time.  An order may 
refer to certain conditions that flow from a reinstatement.  It will operate in the same way that courts often make 
ancillary orders and incidental determinations to give effect to a decision.  Although it is not an argument for 
supporting the words used, they are not new words; they are in the Act that, presumably, Hon Murray Criddle 
voted for in the course of the last few Parliaments.  However, he may have been paired at the time!  I think a few 
members would like to be paired!   

Hon GEORGE CASH:  In both the second reading speech and the memorandum tabled by the minister, 
reference was made to the decision in the case of the City of Geraldton v Cooling (2000).  Will clause 23A(6) 
reverse the Cooling decision?  If not, which proposed subsection will?  

Hon N.D. GRIFFITHS:  The reversal is in proposed section 23A(5)(a) and (b). 

Hon RAY HALLIGAN:  I move - 

Page 152, line 1 to page 153, line 9 - To delete the lines.   

This amendment will delete section 23B.  We are moving into new ground.  Section 23B provides the power to 
prevent external interference with employment issues.  Will this clause interfere with people’s rights and 
obligations?  As we are talking about external interference, is any penalty associated with people not doing 
exactly what they should do?  

Hon N.D. GRIFFITHS:  This clause is not designed to interfere with people’s rights.  It is designed to ensure that 
people’s rights are protected.  The Committee will be aware of the emerging trend with labour relations 
companies.  It is designed to ensure that third parties do not exert an undue or inappropriate influence on the 
employment relationship.  With regard to penalties, if an order is made and it is considered that the order is 
breached, an application can be made to the Industrial Magistrate’s Court under section 83, and it can sanction a 
fine. 

Hon FRANK HOUGH:  Reference is made in proposed section 23(1) to a third party? Who is a third party?  
Does it mean a union member?   

Hon N.D. GRIFFITHS:  The mischief that is sought to be dealt with in this clause is to prevent clients of labour 
hire companies who are the principal contractors from exercising undue influence on the employment 
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relationship.  The member would be aware of this emerging practice of labour hire companies.  That is what was 
contemplated here.  

Hon Frank Hough:  So it has nothing to do with the unions being a third party?  

Hon N.D. GRIFFITHS:  It could be.  

Hon RAY HALLIGAN:  We are talking about a third party.  Who might be the first and the second parties?  The 
clause refers only to an employer on whom a copy of the claim has been served.  The employer is one party and 
is obviously not the third party, so who is the second party?  

Hon N.D. GRIFFITHS:  The employee.  

Hon Ray Halligan:  So the third party can be anybody other than the employer and the employee? 

Hon N.D. GRIFFITHS:  Yes.   

Amendment put and a division taken with the following result - 

Ayes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived.   
Hon GEORGE CASH:  The Liberal Party made its position clear on clause 137, which will insert into the Act 
proposed sections 23A and 23B.  We do not support the amendments in their present form.  We listened to the 
minister’s views in the questions he answered.  Although the minister gave his answers in good faith, we do not 
accept that the answers will prove to be as successful as the minister clearly believes they will.  We object to the 
fact that the Government is not prepared to agree that applications made during a probation period be deemed 
invalid.  We do not believe that sufficient emphasis has been placed on the question of costs.  We do not believe 
that proposed sections 23A and 23B provide an opportunity for the speedy dismissal of claims.  We believe that 
the proposals in general will cause an explosion of applications for unfair dismissal.  The Government made it 
clear that it intended to reverse the decision in Cooling.  That decision will cost employers additional money by 
way of compensation if a claim fits within that particular area of the law.  The Government is not prepared to 
accept the amendments that have been proposed by the Opposition.  The Opposition has no other avenue open to 
it but to vote against the clause as a whole.  

Clause put and a division taken with the following result - 
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Ayes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

Noes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

            

Pair 

 Hon Christine Sharp Hon Paddy Embry 

Clause thus passed. 

Clause 138:  Section 29 amended - 

Hon MURRAY CRIDDLE:  I move -  

Page 153, lines 21 to 24 - To delete the lines. 

Proposed section 29(3) states -  

The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if 
the Commission considers that it would be unfair not to do so. 

This is in contradiction to the previous new subsection (2), which states -  

Subject to subsection (3), a referral under subsection (1)(b)(i) is to be made not later than 28 days after 
the day on which the employee’s employment is terminated. 

Subsection (1)(b)(i) states -  

(b) in the case of a claim by an employee -  

(i) that he has been harshly, oppressively or unfairly dismissed from his employment; or 

The 28 days available provides ample opportunity for anybody to make a claim for unfair dismissal and have it 
realised.  From my point of view this will create a situation of uncertainty not only for the employee but also for 
the employer that could go on well into the future.  Somebody could think up a reason later on for laying a claim 
against an employer.  This is a dangerous section.  The statistics have indicated that the number of claims 
regarding section 29(1)(b)(i) has grown dramatically.  I strongly oppose this proposed subsection. 

Hon N.D. GRIFFITHS:  Earlier this evening - I think it was this evening, because so much time seems to have 
passed - Hon Frank Hough suggested that just because the Government of Western Australia is of a different 
political colour to the Howard federal Government, it should not dismiss out of hand arrangements that the 
Howard Government has put in place.  I trust the member will be pleased to know that we have not done so.  I 
am advised that this provision that Hon Murray Criddle finds, if I may put it this way, unreasonable, is identical 
to a provision in the commonwealth legislation.  It was also a recommendation of former Senior Commissioner 
Fielding, who examined a number of matters.  Those are the opinions of others.  I will try to address the 
substantive issues.  The current Western Australian law is 28 days.  That is absolute.  There is no discretion to 
extend.  That is considered to be unjust.  We need to bear in mind that it is for the applicant to show that the 
claim should be accepted outside of the 28-day period.  There may be, and it is contemplated that there will be, 
genuine unfair dismissal cases in which the commission will exercise this discretion.  I think we have all learnt, 
if we did not know already, that the industrial relations laws can be complex.  It may be that an application is 
mistakenly lodged with the federal system, or that the failure to lodge an application within 28 days is due to a 
circumstance over which the employee had no control, such as a dishonest act on the part of an employer that 
caused a delay to be incurred.  It would be a very unjust state of affairs if such an employee could not seek to 
have the commission exercise its discretion.  I am not aware of difficulties in the federal system with this 
provision.  I note Hon Murray Criddle’s view, but I invite the Committee to oppose the amendment. 



Extract from Hansard 
[COUNCIL - Thursday, 20 June 2002] 

 p11747c-11774a 
Hon Norman Moore; Hon Nick Griffiths; Hon Dee Margetts; Hon Ray Halligan; Deputy Chairman; Hon George 

Cash; Hon Murray Criddle; Hon Bruce Donaldson; Hon Peter Foss; Hon Frank Hough; Hon Barbara Scott 

 [27] 

Hon MURRAY CRIDDLE:  It is interesting to hear the minister argue the case.  Just a couple of hours ago he 
was arguing exactly the opposite when it came to finalising and terminating the issues in another clause.  I ask 
the minister to reflect on that with regard to this clause.   

Hon N.D. Griffiths:  I am very reasonable and flexible. 

Hon FRANK HOUGH:  I thank the minister for bringing up what I said earlier.  I reiterate that perhaps the 
federal Government got it wrong anyway. 

Hon N.D. Griffiths:  Please note I listen to you. 

Hon FRANK HOUGH:  I appreciate that and am sincerely thankful. 

Once again, I agree with Hon Murray Criddle.  This legislation must be made more black and white.  I have 
contemplated what could happen under this provision.  A month is a long enough period in which an employee 
can make an unfair dismissal claim to the commission.  I have tried to think of a scenario whereby that period 
would extend beyond 28 days.  If there is not a limited time, the former employee could travel around Australia 
for four, six, 12 or 18 months before making a claim.  The only two extraordinary circumstances that I could 
think of whereby a former employee could make a claim beyond that period is, firstly, if he had been hit by a car 
on the day he was dismissed and was in a coma for more than 28 days.  However, that would be most unusual.  
Secondly, perhaps a former employee who was sentenced to three years in jail for robbing his employer could 
make an unfair dismissal claim when he was released.  It would be too open-ended to legislate beyond 28 days in 
which a claim could be made.  Twenty-eight days is adequate time in which to lodge a complaint.  The Greens 
(WA) would probably prefer it to extend to 15 or 20 years because they do not understand industrial relations.  

Hon GEORGE CASH:  Section 29(2) of the Industrial Relations Act states -  

A referral by an employee under subsection (1)(b)(i) cannot be made more than 28 days after the day on 
which the employee’s employment terminated.   

At least the current Act is certain.  Everyone knows where they stand under the Act and it has operated that way 
for some time.  I have already mentioned the number of applications made under that section to which the chief 
commissioner referred.  Clearly, the numbers of claims made will explode under these proposed changes in the 
Bill.  We would introduce a significant element of uncertainty if we were to extend beyond 28 days the time in 
which the commission would accept an applicant’s submission, which was out of time, so long as the 
commission believed it would be unfair not to do so.   

I am keen to examine the matter of uncertainty.  Some employees spend a relatively short time in the employ of 
a business.  Instead of providing that after 28 days the employee can no longer make a claim, under this 
legislation, a claim will now be outstanding for a considerable time.  As a result of this clause, employers will be 
forced to factor in a contingency liability.  I wonder whether, when a company decides to consider its annual 
financial report, it will have to list all the people it employed during the year and the people who have left, and 
make a contingent liability provision for costs that might be awarded against it because of this clause.  I do not 
think that is an unreasonable claim because the Corporations Law requires companies to provide certain 
information.  There is no doubt in my mind that, under these circumstances, the uncertainty created will impose a 
contingent liability on some employers.  In that regard, we will support the amendment moved by Hon Murray 
Criddle.  Proposed subsection (3) of clause 138 states -  

The Commission may accept a referral by an employee under subsection (1)(b)(i) that is out of time if 
the Commission considers that it would be unfair not to do so.  

What criteria does the minister believe the commission will take into account in deciding whether something is 
fair or unfair?  Again, I raise the question of costs.  One of the reasons there will be an explosion in section 29 
applications is that the costs, which were referred to earlier by the minister, are not sufficient to discourage 
people from making unmeritorious applications.  Until we address that, we must face the fact that the Industrial 
Relations Commission will be overloaded with section 29 applications, which is unrealistic.  It will not only the 
waste the commission’s time but also impose a burden on both the employer and the employee in making 
submissions about the application.  

Hon N.D. GRIFFITHS:  The concept of unfairness is broad.  Fairness and unfairness are words that are used 
often.  They are common words - I do not say that in an inappropriate way - and have well-understood meanings.  
I have already alluded to circumstances that would be unfair; for example, if the time to make a claim had 
expired and the employee through no fault of his own but through the fault of the employer had not made a 
claim.  It may be that the action of the employer dismissing the employee took place when the employee could 
not react, for whatever reason.  We have listed a number of interesting examples relating to industrial relations 
over the past month plus.  An employee may be on holidays.  That employee may properly have a period of 
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leave that extends beyond the 28-day period.  An employee may be so injured that he has no capacity to do 
anything and may not know anyone who is in a position to help him do something.  An employer may, in these 
extreme circumstances, take action to have the employee dismissed.  There may be an argument about whether 
that is a dismissal.  The employer could take action to have the employee dismissed.  The employee may not be 
in a position to do anything about it, for reasons that are not his fault.  That would be unfair.  The complexity of 
industrial relations is becoming very obvious.  It may be that a servant of the employer advises the employee.  I 
think that these days such people are called human resources consultants.  I suppose it is part of the extreme right 
fashion of treating people like things to refer to humans as resources. 

Hon Norman Moore:  Do you use the phrase “full-time equivalent”? 

Hon N.D. GRIFFITHS:  I try not to.   

It would be very unfair if an employer’s human resources person were to tell an employee that, yes, he had been 
sacked; however, the company was very good about these matters and he was advised to take the case to the 
federal commission, which would sort it out.  If that advice turns out to be wrong, it is not the employee’s fault 
but the fault of an agent of the employer.  It would be unfair in those circumstances, I would have thought, if 
time had elapsed and the employee was not able to bring the matter before the commission.  The Government 
does not see any difficulty with what is being proposed in the Bill.  I do not accept the interesting point that Hon 
George Cash made about contingent liabilities.  In any event, if what he put forward were the case, those so-
called contingent liabilities would now be recorded in the accounts of companies.  If one took the point made by 
Hon George Cash to its natural conclusion, the employment of somebody would end up being a contingent 
liability on the balance sheet because of the possibility that at some stage the person might be the subject of an 
unfair, harsh or oppressive dismissal.  I note the point made but I do not agree with it. 

Hon FRANK HOUGH:  Hon George Cash’s point about contingent liabilities was right.  Somebody could be 
holidaying for over a month.  Some 12 or 18 months down the track things might change.  Conditions can 
change year by year.  As the minister knows, what is acceptable today might not be acceptable in 12 months 
time.  If the situation is different in 12 months time, a dismissed employee sitting in a pub might be asked why 
he was dismissed and be told that he had a chance to make a claim.  When people sell their business they allow 
for superannuation and accrual of holiday pay.  Are we now to add to a balance sheet a provision for contingent 
liabilities for future claims?  It would be similar to a warranty running out.  The minister might laugh, but he has 
left the position too open ended.  It must be black or white; and it is neither. 

Hon N.D. Griffiths:  I am not laughing.  I am contemplating what I intend to do in about 40 minutes time. 

Several members interjected. 

The DEPUTY CHAIRMAN (Hon Kate Doust):  Order!  It is getting late in the evening.  I am sure all members 
have interesting things to do later. 

Hon MURRAY CRIDDLE:  I listened to the minister’s speech.  I have never heard so many ifs, buts and maybes 
in my life.  The owner of any business who was contemplating employing people on that basis would be very 
dubious about going ahead.  The 28-day period is in place at the present time, and all those ifs, buts and maybes 
have not caused a problem.  I believe there is a very real case for agreeing to this amendment. 

Amendment put and a division taken with the following result - 
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Ayes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson (Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived. 

Clause put and passed. 

Clause 139:  Section 29AA inserted and a transitional provision - 
Hon RAY HALLIGAN:  Clause 139 refers to proposed section 29AA, which is headed “Certain claims not to be 
determined”.  Proposed subsection (3)(b) states -  

the employee’s contract of employment provides for a salary exceeding the prescribed amount. 

I am looking for the figure at this time.  Proposed subsection (5) defines the prescribed amount as meaning -  

(a) $90 000 per annum; or 

(b) the salary specified, or worked out in a manner specified, in regulations made by the Governor 
for the purposes of this section. 

That is a lovely situation.  It is one or the other.  Will the figure chosen be the greater or the lesser figure; or is it 
left totally open so that it is picked with a pin?  There may or may not be any consistency.  It states that it is one 
or the other; that is my reading of that definition.  In addition to that situation, I am told that certain situations 
might arise in which discrimination occurs.  Because of this cap, a person who is not on an industrial agreement 
and whose remuneration - in this case it is salary, rather than remuneration - is more than $90 000 will not be 
able to have a claim determined, but a person on an industrial agreement will be able to have a claim determined.  
There appears to be a difference.  I ask the minister to explain whether my determination of that is right or 
wrong.  As it was explained to me, there appears to be a clear distinction, and people could well be discriminated 
against.  

Hon N.D. GRIFFITHS:  Under this proposed subsection -  

“prescribed amount” means -  

(a) $90 000 per annum; or  

(b) the salary specified, or worked out in a manner -  

That is to allow for indexation.  I do not think that the member would like this House to debate an industrial 
relations Bill each year, or perhaps he would.   

Hon Ray Halligan:  You have a regulation there.  

Hon N.D. GRIFFITHS:  That is right.  That is the purpose.  Was there another question?  

Hon RAY HALLIGAN:  The definition is not worded so as to provide the $90 000 as a base figure.  It is one 
figure or the other.  Even if, through inflation and the like, a figure were calculated that was in excess of 
$90 000, my understanding of the definition is that the $90 000 could still be used.  I am afraid that the 
minister’s explanation was not sufficient for my purposes.  The other issue I raised was the possible 
discrimination between people who are on different awards, agreements and the like.  
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Hon N.D. GRIFFITHS:  They are treated differently.  That is intentional, because those covered by the 
prescribed amount were not traditionally considered to be part of the domain of the commission, whereas others 
were.  There is a difference in treatment, which is intentional.  That is set out in proposed subsection (4).  

Hon GEORGE CASH:  Proposed section 29AA(3) states -  

The Commission must not determine a claim of harsh, oppressive or unfair dismissal from employment 
if - 

(a) an industrial instrument does not apply to the employment of the employee; and 

It then goes on to (b).  Proposed subsection (5) sets out what the industrial instrument means.  If an employee is 
not covered by paragraphs (a), (b), (c), (d) or (e), is the Western Australian Industrial Relations Commission able 
to consider a claim of harsh, oppressive or unfair dismissal?  

Hon N.D. GRIFFITHS:  The employee is covered unless the prescribed amount is exceeded. 

Hon George Cash:  Can the minister explain to me where the legislation provides that the commission can 
consider somebody who is not covered by paragraphs (a), (b), (c), (d) or (e)?  

Hon N.D. GRIFFITHS:  Can the member bear with me?  It is late and I am exhausted.  Proposed section 
29AA(3) says that the commission must not make a determination in certain circumstances.  It excludes from 
determination an employee’s contract of employment if the salary exceeds the prescribed amount.  In the 
absence of an exclusion, the commission can deal with the matter. 

Hon George Cash:  Can the commission deal with the matter notwithstanding that the employee’s circumstances 
might not fit within paragraphs (a) to (e) of proposed subsection (5)? 

Hon N.D. GRIFFITHS:  Yes; that is the interpretation that I place on it at this time.  

Hon NORMAN MOORE:  Proposed section 29AA(2)(b) states -  

rejected or dismissed on the ground that it is not within the jurisdiction of the Australian Commission to 
determine the application.   

Does that mean that the rejection as well as the dismissal must be on that ground, or is a rejection a separate 
entity; in other words, can it be rejected for any reason?  Is it necessary that the application be rejected and 
dismissed on the ground that it is not within the jurisdiction, or can the rejection and the dismissal be taken 
independently; that is, can the application be rejected for any reason but dismissed on the ground that it is not 
within the jurisdiction?  

Hon N.D. GRIFFITHS:  The member is referring to proposed section 29AA(2)(b), which states “rejected or 
dismissed on the ground that it is not within the jurisdiction”.  Rejected is one category, and dismissed on the 
ground that it is not within the jurisdiction is another category.  I am relaying certain advice and I have just been 
corrected.  Will the member bear with me for a moment?   

I am obliged to the Leader of the Opposition for the question.  I correct what I said earlier.  The ground is that it 
is not within the jurisdiction.  The process is either rejection or dismissal.  A rejection could be an administrative 
and procedural step; for example, the lodgment of an application could be determined administratively not to be 
within the jurisdiction and an application would be rejected at the front counter or whatever artifice is in place in 
the federal jurisdiction.  A dismissal would be the result of a decision by the Australian Industrial Relations 
Commission having examined the matter. 

Hon NORMAN MOORE:  My concern is that a person may make an application to the AIRC and, if it is 
rejected, go to the Western Australian Industrial Relations Commission.  This seems to be the case unless the 
rejection or dismissal is on the ground that it is not within the jurisdiction of the AIRC. 

Hon N.D. Griffiths:  A person may go to the wrong commission. 

Hon NORMAN MOORE:  The word “rejected” does not relate to having had an application heard.  Rejection 
would occur prior to an application being heard. 

Hon N.D. GRIFFITHS:  That is right.  Rejection is an administrative process and dismissal is a determination.  If 
an application is filed, a clerk will assess it to determine whether it is relevant to the jurisdiction of the particular 
commission.  If it were not relevant, it would be rejected.  It would be like filing a divorce application in the 
District Court.  It may get lodged, but a clerk would quickly realise that it did not belong in the jurisdiction. 

Hon RAY HALLIGAN:  I move - 

Page 155, after line 3 - To insert - 
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(5) A claim for harsh, oppressive or unfair dismissal cannot be made through section 44. 

(6) The Commission must not determine a claim of harsh, oppressive or unfair dismissal 
if the employee’s employment was subject to an Award, Order, Certified Agreement 
of Australian Workplace Agreement made under the Workplace Relations Act 1996 
(Cwth). 

(7) The Commission must not determine a claim of harsh, oppressive, or unfair dismissal 
based on the ground of an inadequate redundancy or notice payment. 

This deals with certain claims not being determined.  The Committee has argued the case before about forum 
shopping.  If someone wants a determination at the federal level, he should not be able to request one at the state 
level at the same time.  I will leave it at that; the argument has been well canvassed.   

Hon N.D. GRIFFITHS:  Section 44 of the Industrial Relations Act was canvassed earlier.  This is a traditional 
and well-accepted method of unions pursuing claims on behalf of members.  With regard to the federal issues, 
the wording of the Bill adequately deals with what some may consider - inappropriately in this context - to be 
forum shopping.  I know that phrase has been used, but I do not think that has occurred.   

With regard to the next part of the amendment, the commission will not determine a claim of harsh, oppressive 
or unfair dismissal based on the ground of an inadequate redundancy or notice payment.  Although the member 
says that he has canvassed this before, I have not heard a good reason advanced for why that should be accepted.  
The matter is moved as a whole.  The Government opposes the amendment. 

Amendment put and a division taken with the following result - 

Ayes (14) 

Hon Alan Cadby Hon Peter Foss Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Bruce Donaldson 
(Teller) 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien  
Hon John Fischer Hon Barry House Hon Barbara Scott  

Noes (15) 

Hon Kim Chance Hon Adele Farina Hon Louise Pratt Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Kate Doust Hon N.D. Griffiths Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  

            

Pair 

 Hon Paddy Embry Hon Christine Sharp 

Amendment thus negatived. 
Hon N.D. GRIFFITHS:  I am aware that some matters in clause 139 need a degree of exploration and 
consideration, not in terms of time but the application of thought.  However, as it will take somewhat more than 
five minutes to deal with that properly and I do not like having a particular point dealt with in a way that unduly 
breaks up the continuity of argument, and as I note that we are about to move out of committee as a formality in 
about four minutes time, I will move to report progress. 

Progress reported and leave granted to sit again, on motion by Hon N.D. Griffiths (Minister for Racing 
and Gaming).   
 


